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WILLIAM E. TITMAN


	Plaintiff

vs

NANCY L. TITMAN

	Defendant


IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, MONTOUR COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW



CASE NO: 562 of 1996




APPEARANCES:

LAWRENCE D. MacDONALD, ESQUIRE, Attorney for the Plaintiff
SUSAN M. HILL, ESQUIRE, Attorney for the Defendant

OCTOBER 19, 2000.  JAMES, J.


OPINION


On November 17, 1996, plaintiff filed a divorce complaint.  Defendant filed a timely answer and counterclaim.  At issue in the pleadings were marital property, custody, alimony, alimony pendente lite, counsel fees, costs, and expenses.  By order of court, the case was bifurcated an August 4, 1999, and the court approved a Property Settlement Agreement between the parties dated July 16, 1999.  The divorce decree of August 4, 1999, indicates that the “the outstanding claims of alimony, counsel fees, court costs and insurance remain pending.”  The decree also incorporated the parties’ agreement in which “[W]ife in no way waives any claims which she may have to either alimony, temporary alimony, spousal support, reimbursement for attorney fees and costs by entering into this agreement.” (emphasis provided).
After a hearing, the special master filed recommendations on December 21, 1999.  Plaintiff filed timely exceptions to the alimony recommendation, which said that “William Titman shall pay to Nancy Titman alimony in the amount of $1000.00 per month for four years and $750.00 per month for an additional four years.” Defendant did not file exceptions.  However, at the time of argument on the exceptions, she requested the court to make alimony retroactive (effective) to the time of the divorce decree.  She anticipated that plaintiff would argue that the effective date would be after all of the litigation was complete, including appeals, thus postponing or possibly eliminating the alimony obligation in the event of defendant’s remarriage or cohabitation.
After argument, this court issued an order denying plaintiff’s exceptions.  The court further directed that the alimony be effective December 21, 1999.  To the extent that it may not technically be alimony (because of the filing of exceptions and appeals), any amount due and owing before a final decision by the courts shall be considered alimony pendente lite and temporary alimony.  Plaintiff filed a notice of appeal.  The court is hereby filing this opinion in support of its order of September 5, 1999.

The first issue that plaintiff raises is whether defendant is entitled to alimony (i.e., whether alimony is “necessary”) under the circumstances of this case.  “Where a divorce decree has been entered, the court may allow alimony, as it deems reasonable, to either party only if it finds that alimony is necessary.” 23 Pa.C.S.A. §3701(a).  In determining whether or not alimony is necessary and the nature, amount, duration and manner of payment, the court must take into account the seventeen (17) relevant factors set forth in the statute.  23 Pa.C.S.A. §3701(b)(1-17).
“The purpose of alimony is not to reward one party and to punish the other, but rather to ensure that the reasonable needs of the person who is unable to support himself or herself through appropriate employment are met.”  Twilla v. Twilla, 445 Pa.Super. 86, 664 A.2d 1020, 1022 (1995).  “Alimony is based upon reasonable needs in accordance with the lifestyle and standard of living established by the parties during the marriage, as well as the payor's ability to pay.”  Plitka v. Plitka, 714 A.2d 1067, 1069 (1998)(citations omitted).
In our case, plaintiff is a pathologist with an earning capacity of between $175,000.00 and $225,000.00.  He had resigned a job in 1995 that paid $150,000.00.  Defendant is a registered nurse with present earnings of $20,000.00 but with an earning capacity of at least $32,000.00.  Defendant helped support plaintiff when he was completing medical school and beginning his practice.  
Defendant has primary custody of the parties two sons, age eleven (11) and eight (8).  Plaintiff pays child support of $3125.00 per month and spousal support of $55.00 per month.  Defendant had been the primary homemaker and primary caretaker of the children during the marriage.  Per the parties’ agreement, defendant received the greater share of the marital assets in equitable distribution.  However, with the great disparity in actual earnings and earning capacity, plaintiff could quickly accumulate assets valuing what defendant has and could soon surpass her.
The special master did an excellent job of evaluating the award of alimony in light of the seventeen statutory considerations.  The court incorporates the special master’s analysis herein.  However, just the fact that there is such a disparity in income and plaintiff has the ability to accumulate assets in the future is enough to support the alimony order.  The parties had a high standard of living (and/or the ability to have a high standard of living).  Defendant will no longer have that ability.  For instance, no longer will she be able to accumulate assets to an extent she has in the past with plaintiff. With such a drop in income, it is obvious that that she will not be able to provide for herself and her children in the manner and style that she could have while the parties were together.
Defendant’s reasonable needs are set forth in her income and expense statement.  Even with her child support, alimony, and income at her earning capacity level, she cannot meet her expenses, particularly taking into account after-tax income.  
It is rather remarkable that plaintiff is contesting alimony under these circumstances.  Defendant earns a lot less than plaintiff earns.  Defendant helped put plaintiff through school.  Defendant has custody of the young children.  Defendant had been the primary caretaker and homemaker during the marriage.  With decent money management, plaintiff could quickly accumulate assets that well exceed those of defendant.  Plaintiff has the ability to pay the alimony.  Alimony is appropriate and reasonable and necessary under all of the circumstances of this case.  See Harasym v. Harasym, 418 Pa.Super. 486, 614 A.2d 742 (1992). 
The second issue that plaintiff raises is whether the court properly ordered that the alimony be retroactive (effective) to December 21, 1999, and to the extent it was prior to a final order in this case, that it be considered alimony pendente lite.  “Where a divorce decree has been entered,” the court may allow alimony.  23 Pa.C.S.A. §3701(a).  The entry of a divorce decree is a prerequisite under the Divorce Code for alimony and equitable distribution.  Dech v. Dech, 329 Pa.Super. 17, 22, 492 A.2d 41, 43 (1985).  
In the present case, the matter was bifurcated and a divorce was granted by decree dated August 4, 1999.  Thus, alimony can begin after the date of the divorce decree.  In her brief which was filed in the record of this case and was argued at the time the exceptions were argued, defendant requested that the court set an effective date for alimony as of the date of the Master’s Report.  Plaintiff argued that alimony could not take effect until the divorce is final, including litigation through the appellate court levels.  This would effectively postpone Plaintiff’s obligation for many months, if not years.  Defendant argues that since there is no outstanding temporary alimony order, she would forfeit alimony if at some point she cohabits or remarries.  Plaintiff could continue to litigate the case in order to postpone and possibly mitigate or eliminate his alimony obligation.  This would be unjust.
This court has ordered and believes that alimony should be effective December 21, 1999, in order to achieve a fair and equitable disposition of this case.  If the appellate court believes that alimony cannot be effective until all litigation is terminated, the amount due and owing should be alimony pendente lite from December 21, 1999, until the date all litigation is ended.11 This court recognizes that alimony and alimony pendente lite are two different concepts and serve two different purposes.  See DeMasi v. DeMasi, 408 Pa.Super. 414. 597 A.2d 101 (1991).  However, the amount ordered for alimony in this case is appropriate and reasonable for either alimony or alimony pendente lite.  In addition, it appears that defendant could still file for a determination of alimony pendente lite since it appears from the record that it was claimed by defendant and never litigated.  This may clarify matters.  Finally, the issue of the retroactivity of the alimony was not raised sua sponte by the court.  Defendant raised it in her filed brief and at argument on the exceptions.  Plaintiff had an opportunity to respond to the request for placing an effective date on the alimony.        
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