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IN RE:

ESTATE OF BRUCE H. KEEFER





IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
ORPHANS’ COURT DIVISION


CASE NO:  74 OC 2000


APPEARANCES:

MICHAEL P. GREGORWICZ, ESQUIRE, Attorney for the Administrator of the Estate of Bruce H. Keefer
STEPHEN P. ELLWOOD, ESQUIRE, Attorney for the Objector


November 29, 2000.  JAMES, J.


OPINION


Bruce H. Keefer (hereinafter “testator”) died testate on October 25, 1999.  On June 25, 2000, testator’s executor and son, David H. Keefer (hereinafter “executor”), filed his First and Final Account and Proposed Schedule of Distribution. On July 26, 2000, John S. Keefer (hereinafter “objector”), another son of testator, filed “Objections to the First and Final Account and Proposed Schedule of Distribution of David H. Keefer, Executor.”11 The objections were filed pro se.  Counsel has since appeared for objector. The matter is now before the court to consider these objections.
The objections were poorly drafted.  However, as briefed by counsel, there is one threshold issue, i.e., whether certain language in the will is precatory or mandatory.22 The second issue is whether the inventory fails to account for an alleged inter vivos transfer from testator to executor.  This is an issue to be determined at an audit.  However, this issue is moot as a result of this opinion and accompanying order.  There was also a motion to remove David H. Keefer as executor.  As a result of this opinion and accompanying order, the motion to remove the executor is also moot. The will is simple and reads as follows:

I being of sound mind and body at the age of almost 90 years old, give all my loose money and the rest, and remainder of my estate is to go to David H. Keefer and Gail E. Keefer.

I name David H. Keefer as my executor to handle all my affairs and burial.

I would like the funeral service to be conducted by the pastors of Bethel Assembly of God Church in Catawissa.

I designate David H. Keefer, my executor to give what he sees fit to his brothers; Bruce D. Keefer and John S. Keefer.

I would like to be buried with my wife, Anna Ward Keefer in Danville.

I do solemnly swear the dates and facts on this document are true and correct: (sic as to all language, spelling, and punctuation in the will)

The will was signed by testator Bruce H. Keefer and witnessed by David H. Keefer and Vicki Kingston on March 15, 1996.  District Justice William L. Breech notarized the document on the same date.
Executor’s accounting did not reflect any distribution of assets to Bruce D. Keefer or to John S. Keefer.  Objector contends that executor should have given estate assets to him and Bruce D. Keefer, alleging that the following language is mandatory, not precatory:  “I designate David H. Keefer, my executor to give what he sees fit to his brothers; Bruce D. Keefer and John S. Keefer.”
Testator’s intention is a key to the resolution of the issue.  “The purpose in construing a will is to ascertain the intention of the testator, so that it may be carried out in the disposition which he has made of his property.”  In re: Rzedzianowski’s Estate, 148 Pa.Super. 361, 366, 25 A.2d 600, 602 (1942). “The intent of the testator as disclosed therein has always been held controlling in construing a will; the courts will seek to find that intent within its four corners….  It is a fundamental rule applied in the construction of wills that the intent of the testator shall be determined from an examination of the very words of the will taken as a part of an entire work and in the light of the circumstances under which it was written.  In gathering the meaning of words and phrases and the sense in which they are used, the context and the will as a whole must be taken into account….”  Calder’s Estate, 343 Pa. 30, 34, 21 A.2d 907, 910 (1941) (citations omitted). 
Objector believes that in the context of the will, testator intended to mandate that executor make a distribution to him and Bruce D. Keefer, even though the language sounds precatory.  Executor submits that the relevant words are purely precatory at best.  “When precatory words are used merely for the purpose of advising or influencing, or expressive of a wish or desire that the legatee make a certain use of the testator’s bounty, they are not obligatory upon that to whom they are addressed; but when used to express his manifest intention to control or direct, they are mandatory, and will be so construed in saying what effect is to be given to them….”  In re: Estate of Corbett, 430 Pa. 54, 57-58, 241 A.2d 524, 525 (1968), citing Stinson’s Estate (No. 1), 232 Pa. 218, 221, 81 A. 207, 208, 36 L.R.A., N.S., 504 (1911). 
“The test is, whether the precatory expression was used in a mandatory sense, though couched in a mild, polite, courteous command, or only as suggestion or wish, falling short of binding and compulsory direction….”  In re: Estate of Pearson, 442 Pa. 172, 179-180, 275 A.2d 336, 339 (1971), citing Brubaker v. Lauver, 322 Pa. 461, 464, 185 A. 848, 850 (1936).
The challenged sentence in this case gives David H. Keefer the right to give a portion of the estate to his brothers “as he sees fit.”  The phrase “as he sees fit” has become part of the lexicon of Pennsylvania estate law.  “It has been said many times that one may by will dispose of his property as he sees fit and that he is entitled to act on his own prejudices.”  Estate of Younger, 352 Pa.Super. 414, 420, 508 A.2d 327, 330 (1986).  See also, Estate of Sommerville, 406 Pa. 207, 177 A.2d 496 (1962); Estate of Little, 403 Pa. 534, 170 A.2d 106 (1961).  Although courts may resort to technical rules of construction to discern the meaning of language, “all mere technical rules of construction must give way to the plainly expressed intention of a testator, if that intention is lawful.  It is a rule of common sense as well as law not to attempt to construe that which needs no construction.”  In re: Rzedzianowski Estate, supra, 148 Pa.Super. at 366, 25 A.2d at 602.
In our case, the testator had a right to dispose of his property as he wished.  In the first paragraph of the will, he gave “all my loose money and the rest, and remainder of my estate” to David H. Keefer and Gail E. Keefer.  He further gave David the right to give assets to his brothers “as he sees fit.”  “[W]here there is an absolute gift of a thing[,] later words in the same instrument will not operate to reduce the estate thus given, unless it is reasonably certain that such was the intention of the donor.”  Calder’s Estate, supra, 343 Pa. at 38, 21 A.2d at 911.  It is not reasonably certain that testator intended to reduce the estate given to David H. Keefer.  Testator’s words merely conveyed to David H. Keefer the option of giving some undefined assets to his brothers.  The words did not contain or reflect testator’s intent to reduce the share given to David and Gail, nor did the words mandate any amount whatsoever to be given to John and/or Bruce.  Just as testator could have disposed of his property as he saw fit, he bestowed upon his son and executor that same right to dispose of his father’s estate assets “as he sees fit.”  Testator’s intention was clear.  The language was precatory, not mandatory.  Executor has no obligation to distribute any estate assets to objector or Bruce D. Keefer.
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ORDER

	AND NOW, this 29th day of November 2000, Objector John S. Keefer’s “Objections to the First and Final Account and Proposed Schedule of Distribution of David H. Keefer, Executor” are hereby DENIED.  Executor’s Proposed Schedule of Distribution is hereby APPROVED AND CONFIRMED absolute.

		BY THE COURT:




		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

