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OPINION


Plaintiff filed an Amended Complaint in Divorce on February 29, 2000, alleging that the parties were married by the process of common law.  The complaint sought economic relief including a claim for alimony pendente lite.  Defendant filed an Answer which denied the existence of any marriage presently between them, including a common law marriage.  On January 18, 2000, Plaintiff filed a claim for spousal support in the domestic relations office.11 Child support was also claimed.  However, a child support order was terminated effective July 23, 2000, and is not before the court.  Defendant denied the existence of a marriage.
A hearing was held before this court on August 16, 2000, concerning the issue germane to both the divorce and support case, i.e., whether the parties are married as a result of a common law marriage.
Many of the facts in this case are undisputed.  The parties were originally married in a civil ceremony on December 28, 1981.  Their son “Lee” was born August 12, 1982.  They separated in late 1983 and were divorced on April 13, 1984, by a decree of the courts of the State of Colorado.  In 1985 the parties resumed their cohabitation and intended to resume, strengthen, and continue their relationship.  The parties agreed to go to graduate school jointly and seek Ph.Ds in philosophy.  In 1986 the parties matriculated Marquette University, where Defendant secured her Ph.D. in philosophy and plaintiff finished his course work but did not complete his thesis for his Ph.D. in philosophy.
Along the way, a daughter, Carley, was born to the parties on August 28, 1988.  In 1992 the parties moved to Columbia County, Pennsylvania, where defendant became a professor at Bloomsburg University and where plaintiff became a lecturer/caseworker/homemaker.  The parties separated from November 1997 to May 1998, when they resumed cohabitation until their final separation in August 1999.
In Pennsylvania marriage is a civil contract by which a man and a woman take each other for husband and wife.  In re Estate of Manfredi, 399 Pa. 285, 291, 159 A.2d 697, 700 (1060).  “There are two kinds of marriage: (1) ceremonial and (2) common law.  A ceremonial marriage is a wedding or marriage ceremony performed by a religious or civil authority with the usual or customary ceremony or formalities.” Id. See 23 Pa.C.S.A. § 1501-1504.  
“A common law marriage can only be created by an exchange of words in the present tense, spoken with the specific purpose that the legal relationship of husband and wife is created by that.”  Staudenmayer v. Staudenmayer, 552 Pa. 253, 261-262, 714 A.2d 1016, 1020 (1998), citing Commonwealth v. Gorby, 527 Pa. 98, 110, 588 A.2d 902, 907 (1991).  “…. [A] common law marriage is a marriage by the express agreement of the parties without ceremony, and almost invariably without a witness, by words – not in futuro or in postea, but – in praesenti, uttered with a view and for the purpose of establishing the relationship of husband and wife.”  Staudenmayer at 262, 714 A.2d at 1020.  Words in the present tense are generally required to prove a common law marriage.  Staudenmayer at 261, 714 A.2d at 1020, citing In re Estate of Wagner, 398 Pa. 531, 535-536, 159 A.2d 495, 498 (1960). 
The burden to prove the common law marriage is on the party alleging a marriage and is a “heavy” burden.  A claim of a common law marriage must be viewed with “great scrutiny.”  Estate of Gavula, 490 Pa. 535, 540-541, 417 A.2d 168, 171 (1980).  The burden of proving a common law marriage, i.e., the marriage contract through the exchange of verba in praesenti, is by clear and convincing evidence.  Staudenmayer at 264, 714 A.2d at 1021. 
In the case at bar, the parties have offered conflicting testimony as to whether or not there was a verba in praesenti agreement of a common law marriage. Plaintiff alleges that in March of 1985 the parties spent a weekend at a hotel where they talked about their relationship and the “core” of marriage.  He said that it was at that time that they both “agreed to resume those ties of marriage” and forgo a formal ceremony since it was an unnecessary expense.  Plaintiff further testified that he and defendant “reaffirmed” their relationship “repeatedly” over the years.  Plaintiff’s testimony clearly asserts an agreement between the parties of an intent to be married as husband and wife at the time the agreement was made.  Plaintiff is not specific with dates, but when asked to choose the date, he said it was almost a year after the divorce, March of 1985.  
Defendant argues that plaintiff does not recall the exact words that were exchanged.  “Although the precise words used are not alone controlling, proof of the actual intention of the parties to form a marriage contract is indispensable to the existence of a common law marriage.”  Brandywine Paperboard Mills v. Workers’ Compensation Appeal Board (Zittle), 751 A.2d 1205, 1207 (2000).  “The common law marriage contract does not require any specific form of words, and all that is essential is proof of an agreement to enter into the legal relationship of marriage at the present time.” Staudenmayer at 262, 714 A.2d at 1020, citing Estate of Gavula, 490 Pa. 535, 540, 417 A.2d 168, 171 (1980).  Although plaintiff does not recall the precise words used to enter into the marriage agreement fifteen years ago, his testimony is sufficient to establish that there was a verba in praesenti agreement between the parties to be husband and wife.
However, defendant specifically asserts that there was no such agreement at the hotel, or previously or subsequently to March of 1985.   “When faced with contradictory testimony regarding verba in praesenti, the party claiming a common law marriage may introduce evidence of constant cohabitation and reputation of marriage in support of his or her claim.” (emphasis provided) Staudenmayer at 264, 714 A.2d at 1021. 
Defendant objected to the fact that plaintiff did not specifically ask any questions about the parties’ reputation in the community regarding their marital status. Pa.R.E. 803(19) permits hearsay evidence of reputation to be admitted into evidence concerning a person’s marriage. Pennsylvania courts have consistently held that proof of reputation to establish a common law marriage must be “general and not confined to a few persons in the immediate neighborhood….”  In re Estate of Rees, 331 Pa.Super. 225, 230, 480 A.2d 327, 329 (1984).  See also In re Estate of Manfredi, 399 Pa. 285, 159 A.2d 697 (1960). However, in this case where both parties were available to testify, and in fact did testify about the verba in praesenti, plaintiff’s burden is to offer clear and convincing evidence of the agreement.  The evidence need not be limited to cohabitation and reputation as in the case where one party is unavailable. 22 Pennsylvania recognizes “a rebuttable presumption in favor of a common law marriage where there is an absence of testimony regarding the exchange of verba in praesenti.  When applicable, the party claiming a common law marriage who proves: (1) constant cohabitation: and, (2) a reputation of marriage ‘which is not partial or divided but is broad and general,’ raises the rebuttable presumption of marriage.” (emphasis provided) Staudenmayer, supra, at 262-263, 714 A.2d at 1020-1021, citing In re Estate of Manfredi, 399 Pa. 285, 291, 159 A.2d 697, 700 (1960).  In this case there is testimony of the exchange of verba in praesenti.  Thus, the rebuttable presumption is not applicable.  Evidence of cohabitation and reputation may be introduced as evidence of verba in praesenti, but are not mandatory. Cohabitation and reputation may be elements of plaintiff’s burden of proof by clear and convincing evidence. 
Plaintiff presented significant evidence to corroborate his testimony of a verba in praesenti agreement of a common law marriage.  First, and most importantly, the documentary evidence of a marriage is overwhelming.  The parties both signed and filed joint (“married filing jointly”) federal and state tax returns from 1986 through at least 1997.33 Some of the returns are missing from the evidence, but the returns in evidence show a consistent pattern of “married filing jointly” from 1986 through 1997.  The parties purchased real estate in 1993.  The agreement (which the parties both signed) and the deed (which both parties accepted) refer to defendant as “his wife”44 The unfortunate designation “his wife” had justifiably upset defendant. Nevertheless, it did indicate that the parties were married. .  The deed contained the clause “AS TENANTS BY THE ENTIRETIES”, clearly indicating that the parties were buying the real estate as husband and wife.  A 1998 loan application was signed by both parties and indicated that they were “married.”  An insurance application signed by defendant alone identified plaintiff as “spouse”. A 1992 employee benefits form completed and signed by defendant alone refers to plaintiff as “Husband.”  A 1991 Wisconsin support court document prepared in part by defendant (involving defendant’s prior marriage) refers to plaintiff and defendant as “Husband” and “Wife.”
In addition to the documentary evidence, plaintiff presented evidence that neighbors and co-workers had assumed that the parties had been married, albeit on the premise that they lived together and had children together.  However, they also shared their last name55 Defendant used the hyphenated name regularly and had changed her social security registration to the hyphenated name.  Plaintiff sometimes only used “Lampshire” and had not changed his social security to the hyphenated form., including the hyphenated last name Lee-Lampshire (defendant’s last name and plaintiff’s last name, combined).  The parties wrote regular letters to the editor of the local newspaper and signed them “Douglas Lee-Lampshire and Wendy Lee-Lampshire.”  Both children use the surname Lee-Lampshire.  Plaintiff consistently wore a wedding band since 1985, (although defendant seldom, if at all, wore a wedding band).  In the parties’ application for admission to the philosophy graduate school at Marquette University, the parties held themselves out as husband and wife.  Except for brief periods of trial separation, the parties have constantly lived together since 1985.   
By clear, convincing, and overwhelming evidence, the court hereby finds that a common law marriage was entered into by the parties in March 1985.  Since that time they have continued to be married and are presently married.66 The Pennsylvania Supreme Court in Staudenmayer v. Staudenmayer, 552 Pa. 253, 714 A.2d 1016 (1998) criticized the concept of common law marriages.  This court is taking no position on that criticism.  However, if common law marriage is to be invalidated, it is strongly suggested that this be accomplished by the legislature rather than by the courts.  Negating the common law marriage in this case would be inequitable and, possibly, would unconstitutionally void a valid contract.  If common law marriage is to be abrogated, it should be by thoughtful legislative action, not by court action.  The retroactive effect of such legislation, if any, should be carefully considered.
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ORDER


	AND NOW, this 18th day of August, 2000, it is found and therefore ORDERED AND DECREED that the parties are lawfully married as a result of a common law marriage entered into in March 1985.  The spousal support/alimony pendente lite matter is remanded to the Columbia County Domestic Relations office for action consistent with this 
order.  The divorce litigation shall proceed accordingly consistent with this finding.
		BY THE COURT:

		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

