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OPINION

This matter is before the court regarding an appeal by appellants, Drexel Levan and Debbie Levan, from a decision of appellee, the Zoning Hearing Board of Scott Township.  Scott Township (Intervenor) has intervened in support of appellee’s decision. Appellee and Intervenor allege that appellants violated Section 123-57.A of the Scott Township Zoning Code because improvements had been made to the appellants’ real estate which were not in accordance with appellants’ approved land development plan.  Specifically, appellants allegedly placed gravel on an area that was supposed to remain in grass.  Appellants allege (1) that appellant had a vested right to put gravel on the real estate, (2) that the area that was to remain in grass was a smaller area than appellee alleges, and (3) that any alleged violation was de minimus.11 In their appeal, appellants requested a de novo hearing or a remand for additional testimony.  However, no additional testimony was offered at the time of the hearing, nor has good reason been shown that additional testimony would be probative of the issues presented.  The evidentiary rulings at the hearing did not prevent appellants from fully exploring the issues. Appellee’s evidentiary rulings are hereby sustained as proper to the extent that the rulings were contested by appellants.   
A hearing was held before the Zoning Hearing Board of Scott Township on February 3, 2000.  Appellee presented two witnesses: Eric C. Stahley, Scott Township Zoning enforcement officer, and Lois Williams, neighbor and adjacent property co-owner.  Appellant, Drexel Levan, testified as appellants’ only witness.  Appellee introduced nine exhibits, including letters, maps, and agreements.  Appellants offered two letters as exhibits.  Appellee issued Findings of Fact and Conclusions of Law and decided that appellant was in violations of Section 123.57.A22 “Whenever…land development is proposed,…before any permit for…land development shall be granted, the owner…shall apply for and secure approval of such proposed…land development” in accordance with certain procedures.  Scott Township Subdivision and Land Development Ordinance §123-7.A. of the Scott Township Subdivision and Land Development Ordinance.  Appellant appealed, and the matter is now before this court.
The court agrees with appellee’s Findings of Fact with certain additions and clarifications as follows:

1.	The subject parcel is a vacant lot, located in a Residential-Suburban (R-S) District, which adjoins another lot owned by appellants, located in the General Commercial (C) District.  Appellants operate a wholesale-retail produce business on the commercial lot.

2.	By Decree dated August 15, 1995, the Zoning Hearing Board granted appellants a variance permitting them to utilize the subject parcel for a parking lot in conjunction with appellants’ existing wholesale-retail produce business situated on the adjoining lot, subject to any necessary approval by the Scott Township Planning Commission.

3.	Appellants subsequently filed a land development plan identified as “Phase 1 Parking Lot” with the Scott Township Planning Commission which was subsequently approved by the Scott Township Board of Supervisors on February 27, 1996.

4.	The approved plan depicted a parking area consisting of twelve (12) parking spaces to be constructed in a strip along the southern boundary of the subject parcel.  The northern area of the subject parcel was depicted as remaining in grass.

5.	On April 8, 1996, appellant, Drexel Levan, entered into a “Developer Agreement” with Scott Township which provided, in pertinent part: “[Levan] shall make no changes in the plans or specifications for the project unless Scott Township or the Scott Township Authority first approves such changes in writing.”(emphasis provided).

6.	By Decree dated January 16, 1997, the Zoning Hearing Board granted appellants a variance permitting them to locate and utilize refrigerated box trailers on the subject property for storage in conjunction with their wholesale-retail produce business on the adjoining lot.   The variance required maintaining minimum setbacks of fifty (50) feet from the northern boundary, thirty (30) feet from the eastern boundary, ten (10) feet from the southern boundary and the greater of twenty-five (25) feet from the edge of the road right-of-way or fifty (50) feet from the road centerline on the western side of the property adjoining Shaffer Road.

7.	Appellants subsequently installed several storage units on the subject parcel, erected a solid wood fence along the northern boundary line, planted a row of evergreen trees in the vicinity of the northern boundary and maintained a grassy buffer area in the vicinity of the northern boundary.

8.	Appellants also applied gravel to a large area of the subject parcel in addition to the designated parking area depicted in the approved land development plan.

9.	The Board of Supervisors has not approved a revised development plan depicting any portion of the subject parcel as being surfaced in gravel as opposed to being planted with grass.

10.	Scott Township issued no written approval for any modification of the plan as approved on February 27, 1996.

11.	On November 15, 1999, the Zoning Officer issued an “Ordinance Violation Enforcement Notice” to Appellants notifying them that they were in violation of Section 123-57.A of the Code of the Township of Scott because improvements had been made to the subject parcel which were not in accordance with the approved land development plan.  The notice directed appellants to take remedial action including removing the gravel area on the subject parcel and planting of grass in that area.

12.	The “Ordinance Violation Enforcement Notice” afforded appellants a period of thirty (30) days within which to correct the violation.

13.	Appellants filed a Notice of Appeal to the Zoning Hearing Board on December 15, 1999.

14.	A public hearing on the appeal was scheduled for January 24, 2000, but was subsequently cancelled due to the absence of a quorum of the Zoning Hearing Board.

15.	A public hearing on this appeal was held on February 3, 2000, at the conclusion of which the Zoning Hearing Board announced its decision.

DISCUSSION


Appellants’ first allege that they should be granted a variance by estoppel to put gravel beyond the designated twelve (12) parking spots.  They cite two main reasons to bolster their variance by estoppel claim.  By letter dated September 24, 1998, zoning officer Stahley informed appellants that the neighbors did not mind that gravel had been in the fifty (50) foot buffer area since 1996, but he kindly requested that idling refrigerated trucks be kept quiet from 11:00 p.m. to 7:00 a.m. In addition, appellants were cited for the gravel violation earlier in 1999, but the citation was withdrawn.
A variance by estoppel can only be granted when the following four factors weigh in favor of the property owner:
1.	A long period of municipal failure to enforce the law when the municipality knew or should have known of the violation in conjunction with some form of active acquiescence in the illegal use.

2.	Whether the landowner acted in good faith and innocently upon the validity of the use throughout the proceeding.

3.	Whether the landowner has made substantial expenditures in reliance upon his belief that his use was a permitted use.

4.	Whether the denial of the variance would impose an unnecessary hardship, such as the cost to demolish an existing building.  

See Anderson v. Zoning hearing Board of Hampton Township, 690 A.2d 1328, 1329 (Pa.Cmwlth. 1997).  See also, Spargo v. Zoning Hearing Board of Municipality of Bethel Park, 128 Pa.Cmwlth. 193, 563 A.2d 213 (1989).  The burden of proof in a variance case is on the owners, and the burden is a heavy one.  Zoning Hearing Board of the Borough of Spring City, 732 A.2d 686, 691 (Pa.Cmwlth. 1996). 
Appellant has not made substantial expenditures to put gravel on the lot.  If appellants are ordered to remove the gravel and plant grass, they will not suffer an unnecessary hardship.  The township and the neighbors tried to resolve the gravel dispute in good faith. The three year period until appellee cited defendant is insufficient to create a variance by estoppel under the circumstances.  Appellants have not acquired a variance by estoppel in having gravel in the area that was to remain in grass.
Second, appellants contend that there was only a small area that was to remain grass under the development plan.  The Zoning Hearing Board’s decision of August 15, 1995, permitted a parking lot on the subject property, “subject to any necessary approval by the Scott Township Planning Commission.” (Exhibit T-1).  The land development plan approved by the planning commission showed only twelve (12) parking spaces on the subject property (Exhibits T-3 and T-9).  No other area was designated for parking.  The plan clearly envisioned a grass buffer at the north end of the property next to the Williams’ property.  
The variance decision of the zoning hearing board dated January 16, 1997, granted appellants the right to “utilize refrigerated box trailers for storage on the subject property” under certain terms or conditions. (Exhibit T-2).  One condition required storage trailers to “be situated on the subject property so as to provide a 50’ setback from the northern boundary….”(emphasis provided).  Thus, the two decisions of the Zoning Hearing Board clearly directed (1) that appellants be granted twelve parking spaces at the southern end of the subject property and (2) that refrigerated storage trailers be permitted on the subject property but no closer to the northern boundary than fifty (50) feet.  Under the circumstances, the fifty (50) foot setback at the northern boundary should be a buffer area planted in grass, as envisioned by the decisions.
Third, appellants argue that their violation is de minimus.  Land development ordinances are designed to regulate the orderly development of property.  See 53 P.S. § 10105.  When changing the surface of property from grass to gravel, the developer must consider water runoff and the possible resultant problems.  Scott Township Ordinances §123-33.  Appellants’ graveled areas were not envisioned by the municipality and are not in accordance with the approved subdivision and development plan.  Neither the township nor the parties ever studied or considered water runoff or other effects of gravel being placed on a large area of the property.   This is not a de minimus violation.
Appellants are in violation of Section 123-57.A of the Scott Township Code.  Appellants should take remedial action, including the removal of gravel and the planting of grass in the fifty (50) foot area adjacent to the northern boundary (the common line with the Williams property) of the subject property within thirty (30) days of the date of this opinion and order.     
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ORDER

	AND NOW, this 20th day of November 2000, the appeal of appellants Drexel Levan and Debbie Levan is DENIED.  Appellants are ORDERED AND DECREED to take remedial action in regard to the subject property, including removing the gravel and planting grass in the fifty (50) foot area adjacent to the northern boundary (the common line with the Williams’ property) of the subject property within thirty (30) days of the date of this order, in accordance with this Court’s opinion.
		BY THE COURT:
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