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MEMORANDUM OPINION

MARCH 10, 2000, JAMES, JR., J.

This case arises out of a complaint in equity filed by plaintiff, seeking to specifically enforce a buy-sell agreement between the parties and to have an appraiser appointed to conduct an appraisal under the terms of the agreement.  Defendant filed an answer containing new matter and a counterclaim, but amended that pleading to an amended answer and new matter, with no counterclaim.  Plaintiff answered the new matter, thus ending the pleadings.

Defendant then filed a Motion for Judgment on the Pleadings, alleging “Lack of Enforceable Agreement.”  Defendant cites three reasons that the agreement is unenforceable.  First, in paragraph 2.(a)the agreement states:  

     Latour and /or Davis will retain    TBA    (sic) [named appraiser] to appraise the real property to determine its then fair market value, specifically including good will associated with the operation of a bed and breakfast business on the real property, using the same methodology used to determine the purchase price when Latour and Davis purchased the property.  If    TBA    (sic) [appraiser], is unable to appraise the real property for any reason, Latour and Davis will reasonably agree on a substitute appraiser to appraise the property using the same methodology.  Latour and Davis will each pay 50% of the appraisal fee.  

Defendant avers that the contract is indefinite, uncertain, and incomplete since the parties never agreed to an appraiser.

Second, Defendant avers that the contract is indefinite, uncertain and incomplete because no specific purchase price was stated in the buy-sell agreement.

Third, Defendant avers that the contract fails because no Exhibit “B” was attached indicating what personal property was involved in this agreement.

Plaintiff responds that the agreement is enforceable.  She states that the naming of the appraiser is not “essential” to the creation of a valid enforceable contract.  She further believes that the stated price in the contract is “fair market value” which is sufficiently certain under Pennsylvania law.  She also states that the lack of an Exhibit “B” is not fatal to the contract, particularly since there was no personal property involved at the time the contract was signed.

“After the relevant pleadings are closed, but within such time as not to unreasonably delay the trial, any party may move for judgment on the pleadings.” Pa.R.C.P. 1034(a). “A motion for judgment on the pleadings is similar to a demurrer.  It may be entered where there are no disputed issues of fact and the moving party is entitled to judgment as a matter of law.”  Kelaco v. Davis & McKean General Partnership, 743 A.2d 525, 528 (Pa.Super. 1999), citing Cole V. Lawrence 701 A.2d 987, 988(Pa.Super. 1997).

Equity has jurisdiction to enforce a contract in order to protect property rights accruing thereunder.  Blenko v. Schmeltz, 362 Pa. 365, 67 A.2d 99 (1949).  In a proper case enforcement of a contract may be by specific performance.  Strank v. Mercy Hospital of Johnstown, 383 Pa. 54, 117 A.2d 697 (1956).  See also, 42 Pa. C.S.A. sec. 931.

“The general rule regarding specific performance of a land sales contract is that the courts will not compel specific performance of such a contract where the description of the subject land is not definite enough to determine that which was intended to be conveyed.”  Turner v. Hostetler, 518 A.2d 833,835 (Pa.Super. 1986).  Furthermore, the Pennsylvania courts have said that “a contract for the sale of land must not only be in such form as properly expresses the intention of the parties, but must be definite and certain as to all essential terms.”  Kelly v. Rhodes, 279 Pa.Super. 477, 484, 421 A.2d 299, 301 (1980). “Equity will not decree the specific performance of a contract unless it terms are clear and capable of ascertainment from the instrument.”  Schmidt v. Steinhacker, 165 Pa.Super. 69, 73, 67 A.2d 664, 665 (1949), citing Hammer v. McBldowney, 46 Pa. 334.  

Defendant is alleging that the contract is “indefinite, uncertain, and incomplete” and, thus, is unenforceable.  A contract cannot be judicially enforced unless it is sufficiently definite to enable the court to ascertain the intention of the parties to a reasonable degree of certainty.  Seiss v. McClintic-Marshall Corp., 324 Pa. 201, 188 A. 109 (1936).  However, the law does not require the impossible or impracticable of those who enter into business agreements or transactions, and the terms of a contract need not be expressed with exactness, but only with reasonable certainty.  Kirk v. Brentwood Manor Homes, Inc., 191 Pa.Super. 488, 159 A.2d 48 (1960).

Defendant’s main contention is that the price is not stated in the buy-sell agreement. The fact that there is no Exhibit “B” attached to the agreement identifying personal property is not a material or essential element of this case since the agreement envisions personal property being purchased “jointly after they purchase the real property” [buy-sell agreement paragraph 2.(d)]. Under the contract which is sought to be enforced, the jointly acquired personal property must be identified and valued according to the agreement, as part of these proceedings. However, it is crystal clear that the parties agreed that the value of the real estate for purposes of the agreement would be “its then fair market value.”  The method to determine the fair market value is spelled out in the agreement.  “Where a contract specifies that the price is to be measured by the ‘fair market value’ or ‘reasonable value’ of the property involved, courts have generally held that the price is sufficiently certain in order to have an enforceable obligation.  Zvonik v. Zvonik, 291 Pa.Super. 309 Pa.Super. 309, 322, 435 A.2d 1236, 1243 (1981). “The law does not favor, but leans against, the destruction of contracts because of uncertainty.  Therefore, the courts will, if possible, so construe the contract as to carry into effect the reasonable intention of the parties if that can be ascertained."  Kirk v. Brentwood Manor Homes, Inc., supra at 492 and 51.  The price in our case is stated with certainty.  It is the “fair market value” to be determined by the methods set forth in the agreement.

	The fact that there is no appraiser named in the agreement does not render the agreement void.  This was clearly not an essential part of the agreement.  “Where,…, the agreement was to sell at a fair valuation, and no persons were appointed to make it, there being nothing to preclude the court’s interference, a court of equity has taken it upon itself to determine what is a proper price, and has decreed a specific performance accordingly.  In fact, where any term of a contract in all other respects complete is left to the determination of others, and the same is not of the essence of it, the court will take it upon itself to decide the matter and will thereupon decree a specific performance.”  Kaufmann v. Liggett, 209 Pa. 87, 100, 58 A. 129, 133 (1904).  Equity will not compel an arbitration, which it cannot control, but will take it upon itself to make an appraisal of the fair market value and will thereafter enforce specific performance of the contract upon the terms so found. Id. at 102 and 134.

In this case, Defendant is not entitled to a judgment as a matter of law regarding Plaintiff’s request to enforce the buy-sell agreement.  Defendant is entitled to judgment as a matter of law regarding Plaintiff’s request to appoint a specific appraiser, since a determination of fair market value is the function of the equity court in this case. 
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ORDER

	AND NOW, this 10th day of March, 2000, the Defendant’s Motion for Judgment on the Pleadings is DENIED, except.that Plaintiff’s request in the Complaint to appoint a specific appraiser under the terms of the buy-sell agreement is DENIED.

		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

