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SHERRIE L. PAUL,

	Plaintiff
vs

HEITMAN PROPERTIES, LTD. AND SEARS, ROEBUCK & COMPANY,

	Defendants
VS

SCHAAD DETECTIVE AGENCY, INC.,
        Additional Defendant 
IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW




CASE NO: 463 of 1996  




 

APPEARANCES:

C. CLEVELAND HUMMEL, ESQUIRE, Attorney for Plaintiff
BRIAN G. PRICE, ESQUIRE, Attorney for Defendants
JAMES P. HARRIS, III, ESQUIRE, Attorney for Add’l Defendant

June 6, 2000. JAMES, J.

OPINION


On March 22, 1996, plaintiff filed a praecipe for writ of summons against defendants. A complaint was filed by plaintiff against defendants on March 10, 1997, alleging a cause of action for personal injuries arising out of facts dated December 31, 1994.  The parties engaged in pre-trial discovery, including written discovery and depositions.  At the request of defendants, the Honorable Scott W. Naus entered an agreed upon order dated April 3, 1998, directing that discovery was to be completed and plaintiff’s expert report was to be provided to defendant by June 15, 1998, and defendant’s expert report to be provided to plaintiff by August 15, 1998.
On November 17, 1999, defendants filed a motion to join additional defendant.  By ex parte order dated December 10, 1999, the motion was granted.  Additional defendant was not served with the motion.
On January 19, 2000, defendant filed a writ of summons, and on March 31, 2000,  defendant filed an additional defendant complaint.11 There is a companion case filed by plaintiff’s counsel for a different plaintiff, but with both defendants and additional defendants in our case as defendant in that case. See Smith v. Sears, Heitman, and Schaad, Columbia County CV-1745 of 1996.  The Smith case arises out of facts similar to this case.  It occurred on December 31, 1994, at a similar location and arose out of the same alleged ice storm.  It has not been adequately explained why additional defendant Schaad was not a named defendant in both cases.    Additional defendant filed preliminary objections in the form of a motion to strike and dismiss the additional defendant complaint since it was untimely filed under Pa.R.C.P. 2253.22 Pa.R.C.P. 2253:  “…, neither praecipe for a writ to join an additional defendant nor a complaint if the joinder is commenced by a complaint, shall be filed by the original defendant or an additional defendant later that sixty days after the service upon the original defendant of the initial pleading of the plaintiff or any amendment thereof unless such filing is allowed by the court upon cause shown.” The preliminary objections are now before the court for consideration.
“Where an ex parte motion to join a third-party defendant out of time has been granted, the late-joined party may challenge the late joinder through preliminary objections.”  Bester v. Essex Crane Rental Corporation v. Russell Construction Company, 422 Pa.Super 178, 181,619, A.2d 304, 305 (1993), citing Prime Properties Development Corp. v. Binns, 397 Pa.Super. 492, 580, A.2d 405 (1990).
Pennsylvania courts clearly held that “where a judge grants an ex parte motion to join a third-party defendant out of time, and upon service of the late-filed third-party complaint, the late-joined party files preliminary objections on the basis of the untimeliness of the joinder, a different judge may rule upon the preliminary objections even if the party filing the preliminary objections does not introduce any additional evidence in the proceeding before the second judge.”  Prime Properties Development Corp. v. Binns, 397 Pa.Super. 492, 501, 580 A.2d 405, 409 (1990).  Thus, this issue is properly before the court.
When requesting the belated joinder of an additional defendant, the requesting party must prove three things:  (1) that the joinder is based on proper grounds; (2) that some reasonable excuse exists for the delay in commencing joinder proceedings; and (3) that the original plaintiff will not be prejudiced by the late joinder.  Lawrence v. Meeker, 717 A.2d 1046, 1047 (1998).  The courts have also considered prejudice to the proposed additional defendant, as well as to the plaintiff. Id. at 1049.
In the case at bar, joinder is based on proper grounds.  However, although additional defendant is involved in a parallel case with similar facts and circumstances, and has significant knowledge of the circumstances of our case, there exists prejudice, not only to additional defendant, but also to the management of the case itself.  Additional defendant properly points out that possible delay damages may be prejudicial since additional defendant has not had an opportunity to address the case for over four years.  Additionally, the process itself will get unduly bogged down by requests to re-depose plaintiff, her son, and possibly other persons.  (We note that it was defendants who requested an expedited discovery schedule in 1998.)
Most importantly, defendant has not shown any reasonable excuse for the two-year, eight-month delay in seeking joinder.  Before a defendant can request a court to permit a late joinder, defendant must have acted expeditiously itself.  Francisco v. Ford Motor Company, 406 Pa.Super. 144, 148, 593 A.2d 1277, 1278 (1991).  In this case the extraordinarily lengthy delay is inexcusable.  Joinder must be denied.
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ORDER

	AND NOW, this 6th day of June, 2000, additional defendant’s preliminary objections are hereby granted and the Additional Defendant Complaint is hereby stricken and dismissed with prejudice. 
		BY THE COURT:



		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.

