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KIMBERLY M. SHUMAN, 


	Plaintiff

vs

GEORGE SIMON, 

	Defendant
IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, MONTOUR COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - LAW
DOMESTIC RELATIONS DIVISION

CASE NO: CV-60066-99  


APPEARANCES:
W. KIM HILL, ESQUIRE, Attorney for Plaintiff
EDWARD C. GRECO, ESQUIRE, Attorney for Defendant
HELEN APPLEMAN, DIRECTOR, DOMESTIC RELATIONS FOR MONTOUR COUNTY

JUNE 16, 2000.  JAMES, J.

OPINION


Plaintiff filed a complaint on July 16, 1999, for the support of a minor child born November 11, 1997.  Defendant refused to acknowledge paternity, and pursuant to a request by plaintiff through the Montour County Domestic Relations Office, the parties and the child submitted themselves to DNA testing by the National Legal Laboratories, Inc.  The test indicated a 99.7% probability of paternity.
Defendant asked plaintiff to undergo a second test.  He alleges that she verbally agreed. He made arrangements to secure the services of DNA Diagnostics Center to conduct a second test, and he prepaid $475.00 for the test.  Upon advice of counsel, plaintiff refused to submit herself to a second test.  Defendant filed a Motion to Compel a second test, alleging that plaintiff was bound by the alleged agreement11 The court will not address the “agreement” issue since the applicable statute is dispositive of this case.  and that a second test was authorized by the statute.  Argument was held, and the matter is now before the court for decision.
The applicable statute is 23 Pa.C.S.A. §4343(c)(1) which states:  “Upon the request of any party to an action to establish paternity, supported by a sworn statement from the party, the court or domestic relations section shall require the child and the parties to submit to genetic tests.  The domestic relations section shall obtain an additional genetic test upon the request and advance payment by any party who contests the initial test.”
In support of her position to deny a second test, plaintiff cites a line of Pennsylvania cases which hold that “unless the person requesting the second test proves, by a preponderance of the evidence, that the initial test was unreliable, a court may not order a second test.”  Cable v. Anthou, 548 Pa. 551, 557, 699 A.2d 722, 725 (1997).  See also, Koleski v. Park, 363 Pa.Super. 22, 525 A.2d 405 (1987);  Mastromatteo v. Harkins, 419 Pa.Super. 329, 615 A.2d 390 (1992).
However, the line of cases that plaintiff cites predate an amendment to 23 Pa.C.S.A. §4343 (c)(1), effective January 1, 1998.  The amendment added the second sentence: “The domestic relations section shall obtain an additional genetic test upon the request and advance payment by any party who contests the initial test.” (emphasis added)  This amendment clearly modified the statute and the case law.  When the first test is contested by any party, a second test is now authorized.22 The domestic relations section shall obtain the additional test to be “conducted by an established genetic-testing laboratory in the course of its regularly conducted business activity, and certified records should be issued.”  23 Pa.C.S.A. §4343(c)(3).  As a result of the amendment to the statute by the Pennsylvania legislature, defendant’s Motion to Compel should be granted, and an additional genetic test should be obtained.  
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	Defendant


ORDER

	AND NOW, this 16th day of June, 2000, defendant’s Motion to Compel is hereby GRANTED.  The Montour County Domestic Relations Office shall forthwith obtain an additional genetic test of the parties and the child.  Defendant shall transmit the advance payment for the genetic test within fifteen days of written notice by the Domestic Relations Office of the cost of the second genetic test.

		BY THE COURT
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		HONORABLE THOMAS A. JAMES, JR., J.

