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September 5, 2000.  JAMES, J.


OPINION


This matter is before the court regarding an appeal from an April 20, 2000, decision of the Defendant Pennsylvania Liquor Control Board granting the transfer of a Restaurant Liquor License to intervenor on a prior approval basis. On May 9, 2000, plaintiffs filed a Petition for Review with the Commonwealth Court.  Intervenor, The Meeting House Restaurant, Inc., filed a Notice of Intervention on June 7, 2000.  By order dated June 13, 2000, the Commonwealth Court transferred jurisdiction of the appeal to this court pursuant to 47 P.S. §4-404 (the Liquor Code).  See also Application of Grismondi, 199 Pa.Super. 619, 186 A.2d 448 (1962); In Re Family Style Restaurant, Inc., 503 Pa. 109, 468 A.2d 1088 (1983).11 Intervenor filed a Motion to quash the appeal since the appeal was transferred to this court more than twenty (20) days after the date of defendant’s decision.  The motion was denied by this court at the de novo hearing.  See Pa.R.App.P 751 which states that an appeal erroneously filed which is transferred to another court “shall be treated as if originally filed in the transferee court on the date first filed in a court or magisterial district.”  
This court held a de novo hearing on August 24, 2000.  The parties stipulated that the court should consider the testimony and exhibits presented at the Liquor Control Board hearing of February 23, 2000.  The parties agreed to supplement the record with new and/or additional testimony and exhibits.  Based upon the testimony and exhibits presented at both the February 23, 2000, hearing and the August 24, 2000, hearing, we make the following findings22 This court concurs in the great majority of facts found by the Board and has incorporated those facts into the court’s findings of fact, which are supported by substantial evidence.:
FINDINGS OF FACT

1.	Intervenor, The Meeting House Restaurant, Inc., t/a The Meeting House Restaurant, filed an application for the double transfer of Restaurant Liquor License TR-5353.
2.	The Bureau of Licensing of the Pennsylvania Liquor Control Board (Board) ordered a hearing on the application relative to four specific objections:
(a)	The agreement of sale expired November 29, 1999.
(b)	The applicant failed to submit a notarized statement as to the source of funds in the amount of $22,500.00, which is being used in this transaction.
(c)	The Board heard evidence as to whether the approval of this application would or would not adversely affect the health, welfare, peace, and morals of the neighborhood within a radius of 500 feet of the proposed licensed establishment.
(d)	Two protests and a petition with 53 signatures were filed by residents residing within 500 feet of the proposed licensed premises.

3.  Licensing supervisor for the Board, David Allen, conducted    the investigation of the application for a double transfer from Michael Currid, 346 Mill Street, Danville.  The investigating officer stated the license has been in safekeeping since February 25, 1998, and the application was filed on a PRIOR APPROVAL basis.

4.  The proposed licensed premises is located on the second floor of a two-story brick building and will consist of three serving areas, one kitchen, three storage areas, and one outside serving area.  The outside serving area consists of a wooden deck located to the rear of the building on the second floor, measuring 88’ x 46’.  The deck is surrounded by 42 inch high wrought iron railing and this area is not visible to the passing public or any residence.  There will be no interior connections to the other offices, retail stores or fitness center, located in the remainder of the building.

5.  Officer Allen testified that the agreement of sale expired November 29, 1999.  A notarized statement was requested from the intervenor as to the source of funds in the amount of $22,500.00, which is being used in this transaction.

6.  The principal of the intervenor, Gilfred Spradlin, is a financially responsible individual with a good reputation.  He will also act in the capacity of manager.  Mr. Spraudlin has submitted an affidavit dated October 21, 1999, affirming he will devote full time to the operation of the proposed licensed business.

7.  The proposed licensed premises is not located within  200 feet of any other establishments licensed by the Board or within 300 feet of an entrance or exit of an interstate limited access highway or any restrictive institutions.  The neighborhood within a radius of 500 feet is 70% residential and 30% commercial.

8.  Two valid protests and a petition with 53 signature, filed by area residents residing within 500 feet of the proposed licensed premises, were received by the Board in opposition to the application.  An invalid protest was received from Myrtle Hauck, a council member for the First Ward in Danville.  She was notified on October 14, 1999, of the procedure for filing a petition to intervene, but no response was received and she did not appear for the hearing.  The investigating officer presented a copy of the diagram of the interior of the proposed licensed premises.

9.  Emil Jerolen testified on behalf of the plaintiffs, protestants Wesley Wertman and Judith Wertman.  Mr. Jerolen is an architect with offices in Wilkes-Barre and is familiar with building codes and parking requirements.  Mr. Jerolen examined the exterior building of the proposed licensed premises on January 6, 2000, at plaintiffs’ request.  He did not go inside the building.

10.  Mr. Jerolen testified that the applicant’s building is a large masonry structure, formerly used as a factory.  He checked with the Borough and found the development plans and an approved Department of Labor and Industry type drawing.  He testified that the plans showed there were 103 parking spaced to the rear which were equally distributed throughout the site.

11.  Mr. Jerolen prepared a drawing from the filed plans and the drawing was presented as an exhibit.  He testified that the intervenor’s drawing showed 103 parking spaces and he calculated a total of 86 parking spaces, with 65 cars outside and 21 cars inside under cover.  This figure does not include handicapped parking spaces.  The protestants’ architect stated that there is a requirement of four (4) handicapped spaces for a facility that has 76 to 100 parking spaces.

12.  The architect also noted that the Danville Borough Ordinance requires 98 parking spaces for this type of facility.  Mr. Jerolen drew the parking spaces in accordance with generally accepted standards and the best he could without physically going to the site and surveying and measuring the property.  The witness testified that he did not believe 100 parking spaces could be put on this site.

13.  On cross-examination by intervenor, the architect agreed that he was not in the garage part of the facility, and he has no knowledge of the inside of the building.  He stated approximately 153 square feet is required for a parking stall, being eighteen feet by eight and one-half feet.  Upon review of his architect’s plan, he agreed that he missed six parking spaces.  The architect also agreed that part of the building shown on his plan was removed and that would provide space for additional cars.

14.  Plaintiff Wesley Wertman (when referred to in the singular, plaintiff shall refer to Mr. Wertman), 300 Water Street, Danville, testified that he resides next door to the proposed licensed facility and his home is located approximately nine-two feet away from the intervenor’s building.  Plaintiff testified that Water Street runs along the river and the park and is located five blocks from the main street in Danville.  It is predominantly a residential area, although there is an office for a paving garage and an insurance company across the street from the proposed licensed facility.  Another building holding a cabinet industry is located next to the applicant’s building.

15.  Plaintiff has lived at his present residence since 1962 and is familiar with the parking on Water Street.  A diagram of the Water Street area was presented as an exhibit.  It was noted that there were only six parking spaces permitted in front of the intervenor’s building.  He also testifies that the residents on Water Street park equally on and off the street and at present, there is sufficient parking for residents.   However, he stated that if patrons from the proposed restaurant have to park on the street, it will have a big impact on the neighborhood and will create parking problems.

16.  Plaintiff also felt that the proposed licensed facility will bring more noise to the neighborhood and that there would be no place to park for any guests of resident of the neighborhood.  He was concerned that there would be late night disturbances from the licensed operation.  Plaintiff testified that there have been ten quiet years in the neighborhood.

17.  At present, plaintiff stated that the businesses operating in the intervenor’s building are a fitness center and spa, the Borough tax office, and an exercise place, in addition to an office for Mr. Spraudlin.  Plaintiff has seen people coming and going and parking on the street even though there is parking in the rear of the facility.

18.  On cross-examination by intervenor, plaintiff testified that when the factory operated as a woodworking plant, there was a parking problem in the neighborhood.  The over 100 employees parked up and down Water Street and parking was a problem in the neighborhood.  Intervenor introduced photographs of the neighborhood showing the insurance office and plaintiff’s home.  He testified that the main office for his recycling business was not at his home but on Railroad Street in Danville.

19.  On cross-examination by the Board, plaintiff testified that his objection to the application is the parking in the area and the disturbance of the peace.  The second floor balcony of his home overlooks the bar and outside service area and he felt that there will be noise from the establishment which will disturb his home.

20.  Gilfred Spraudlin was called as of cross-examination by plaintiff and testified that he was president of intervenor corporation.  He stated that there would be an eighty-eight (88) foot by forty-six (46) foot outside serving area.  Mr. Spraudlin went to the Borough Zoning Hearing Board for a variance to change the use and to develop the site on September 16, 1998.  He testified that this outside area will be a scenic overlook for the river.

21.  Mr. Spraudlin admitted that he advised the Zoning Hearing Board of the Borough on September 16, 1998, that the outside terrace area would not be part of the restaurant, noting at the time that he did not have enough parking.  However, Mr. Spraudlin stated that he was approved for a 100 seat restaurant and claimed that it was up to his discretion as to where the seats would be placed.  He also claimed that he was not required to have the restaurant entirely inside the building.  At the time of the Zoning hearing, he stated that there was no intention on his part to develop the restaurant.  He has not gone back to the Zoning Hearing Board for approval of additional parking area.

22.  Mr. Spraudlin testified that the facility is now occupied by a fitness center, a beauty salon, the Borough tax collector’s office and his office.  He agreed that he acknowledged to the zoning Hearing Board the requirement for 100 parking spaces and at the time had eighty-five (85) spaces.  Mr. Spraudlin testified he did the drawings for the proposed development of the site himself.  He also stated that he would provide sufficient parking for the facility.  He noted that when the building was used as a manufacturing facility there was never any parking area and the workers parked on the street.  He also stated that the building and exact parking areas for the site are not yet complete, but he has adequate space for parking.

23.  William Houck, 401 Water Street, Danville, testified that he lives on Cedar Street, directly across from the proposed licensed premises.  He has resided there for forty years.  Mr. Houck testified that he filed a protest in opposition to the proposed premises.  He stated that he has spent substantial amounts of money to improve the parking for his property by building a parking area and putting in curbing at his own expense.  Mr. Houck owns his home plus a double house with two apartments.

24.  Mr. Houck stated that he has been inconvenienced many times over parking in the area.  He stated that the parking was bad when the previous owner operated a factory at the site of the proposed licensed facility.  People parked in his driveway and behind the parking lot and he could not get his car out.  Mr. Houck also testified that there is a one acre sodded area adjacent to the factory building.  He claimed that it is not an official park, but it is maintained by the Borough and children play there, including his grandchild. Also, children from nearby daycare centers walk up and down Water Street.

25.  Mr. Houck testified that the park is very narrow, being twenty or twenty-two feet wide by seven hundred feet long, and there is a steep bank to the river.  He also stated that when the site was used as a factory, the workers parked all over the neighborhood, but the workers did not park behind the building.  Mr. Houck testified that there are fifty children who go up and down the street with teachers from the Lutz Pre-school.  He is not sure where the school was located.

26.  Mr. Spraudlin testified that when he applied to the Zoning Hearing Board he personally did not plan to put in a restaurant.  He was going to lease the premises to a friend who would put in the restaurant.  A copy of the Findings of Fact and Conclusions of Law of the Zoning Hearing Board were presented as evidence.  Mr. Spraudlin stated that the plaintiffs’ plan was not accurate since it did not show the portion of the building which was razed and will be used for parking.

27.  Mr. Spraudlin testified that the access to the proposed licensed premises will be from Water Street though the lobby and up the stairs.  Deliveries to the licensed facility will be in the rear of the building.  Various photographs of the facility and lobby were presented.  The witness stated that the proposed licensed facility will not be able to be seen from Water Street.

28.  Mr. Spraudlin also noted the Susquehanna River at this point is approximately a quarter mile wide and there is a wooded area on the other side of the river with no development.  A solid wall will be built on the3 outside area facing plaintiffs’ house and no one will be able to see the outside service area from plaintiffs’ property, according to Mr. Spraudlin.  Photographs of the rear of the premises were admitted into evidence.

29.  On cross-examination by the Board, Mr. Spraudlin testified that there is a valid Agreement of Sale and the Expiration date is now July 15, 2000.  He also stated that the extension of the Agreement of Sale was sent to the Board, along with a notarized statement presented in regard to the source of the funds for the purchase of the facility.  The source of the funds was the sale of his property at 602 Terry Street in Danville.  Mr. Spraudlin also testified that he has an agreement of sale to purchase a half acre parcel next to the facility which will provide an additional forty parking spaces.

30.  Mr. Spraudlin testified that he hopes to have a five-star restaurant at the facility and most of the business of the facility will be food, not alcoholic beverages.  He has interviewed a top-notch chef to run the cooking aspects of the restaurant and the facility will be open for lunch, dinner, and maybe brunch later.  He stated that it is unlikely that the restaurant will ever serve breakfast.

31.  Mr. Spraudlin also testified that there will be no adverse effect on the health, welfare, peace, and morals of the neighborhood.  He cited the findings of the Zoning Board which noted that the facility would be an asset for the area.  The building was subjected to vandalism and destruction before Mr. Spraudlin purchased it.  He also noted his children walk by the facility from the daycare center and he will be a stickler for safety.  He feels the facility will improve the area and the property values in the neighborhood.

32.  On cross-examination by plaintiff, Mr. Spraudlin testified that there will be more than adequate room for cars to move around and park in the rear of the facility.  He admitted that he has not constructed the parking area as approved by the Zoning Board.  He also testified that there would be no entertainment on the outside serving area and there will be a solid wall facing plaintiff’s property.  If necessary, he will use a decibel meter to make sure noise is not a problem.  Mr. Spraudlin noted that the walls of the present building are twelve to sixteen inches thick.

33.  Jeannie Kiewlak, zoning officer for Danville, testified that Danville’s position is that intervenor will have to seek a new variance to place a restaurant on the proposed licensed premises since one year has elapsed since the original approval of the variance.

34.  A variance must be secured or clarified in order for intervenor to establish the restaurant.33 The court made it clear to the litigants that this was not a zoning hearing.  Unresolved zoning issues are for another day and in another forum.

35.  Michael Currid is the individual who is selling and transferring the liquor license to intervenor.  He testified that he sent a letter to counsel for intervenor on August 2, 2000, indicating that the sale of the license is now void based on certain contract provisions.  On cross-examination and by intervenor’s own testimony it was made clear that intervenor believes that Mr. Currid is mistaken and that the sale will be consummated if all conditions are fulfilled.  

36.  There is an dispute between Mr. Currid and intervenor as to whether they still have a legally binding contract for the transfer of the liquor license.44 The court made it clear to the litigants that this was not a contract trial.  Contractual disputes, if any, are for another day and in another forum.

37.  Danville Police Chief Rae Leighow opined that the restaurant would increase any parking problems on Water Street.  However, he indicated that many of the home across the street from the proposed licensed premises have off-street parking in the backs of the homes where an alley is located.  The site view by the court and the parties verified this.


38.  Plaintiff testified that he would not have the same concerns about parking if the restaurant did not have a liquor license.

39.  Section 116.40 of the Danville Borough Code indicates that  “to every extent possible, residents shall utilize the rear of their property for parking.”

40.  The site view of the proposed licensed premises reveals a large area for off-street parking, which will be considerably larger if a building on an adjacent property that intervenor recently purchased is demolished for parking. 

DISCUSSION
A protestant (a neighbor in our case) residing within 500 feet of the proposed premises is entitled to appeal the grant of the transfer of a liquor license to the court of common pleas.  47 P.S. §4-404.  Fisher v. Pennsylvania Liquor Control Board (Appeal of Woehrle), 93 Pa.Cmwlth. 63, 66, 500 A.2d 218, 219 (1985).  See also, Application of El Rancho Grande, Inc., 496 Pa. 496, 437 A.2d 1150 (1981). Since plaintiffs are not the applicant for the transfer of the license, plaintiffs’ appellate procedure is governed by the Administrative Agency Law (2 Pa.C.S.A. §701 et seq.).  See In re Family Style Restaurant, Inc., supra, 502 Pa. at 111, 468 A.2d at 1089.  The parties and the court agreed that the matter would be heard by the court de novo.
“…[T]he board shall refuse any application for a new license or the transfer of any license to a new location if, in the board’s opinion, such new license or transfer would be detrimental to the welfare, health, peace and morals of the inhabitants of the neighborhood within a radius of five hundred feet of the place proposed to be licensed….”  47 P.S. §4-404.  “The legislature has established the principle that a licensed establishment is not ordinarily detrimental to the welfare, health, and morals of the inhabitants of the neighborhood.  Furthermore, a transfer of a liquor license will be detrimental to a community only in cases where the nature of the neighborhood and the nature of the place to be licensed are such that the issuance would be detrimental.”  K & K Enterprises, Inc. v. Pennsylvania Liquor Control Board, 145 Pa.Cmwlth 118, 126, 602 A.2d 476, 480 (1992), citing Parks v Pennsylvania Liquor Control Board, 44 Pa.Cmwlth 87, 403 A.2d 628 (1979).
Pennsylvania appellate courts have held that “perceived threats to the community from the transfer of the liquor license are not substantial competent evidence.”  K & K Enterprises, Inc. v. Pennsylvania Liquor Control Board, supra, citing Logan Square Neighborhood Association Appeal, 102 Pa.Cmwlth. 224, 517 A.2d 581 (1986).  In K & K Enterprises, Inc. v. Pennsylvania Liquor Control Board, 102 Pa.Cmwlth at 126-127, 602 A.2d at 480, the court found that “[B]ecause the testimony of all of the witnesses for the objectors conveyed general fears regarding the transfer of the license to the proposed facility and did not provide specific details regarding the nature of applicant’s restaurant, substantial evidence does not support the trial court's finding that the transfer of the license would have a detrimental effect on the neighborhood.” 
In the case before this court, plaintiffs are mainly complaining about general fears and perceived threats of noise and parking problems.  Plaintiffs have not presented any substantial evidence of specific details.  Most of the evidence involved general concern about parking.  However, the testimony and the court’s view of the proposed licensed premises belies these concerns particularly if properly maintained and regulated in accordance with zoning requirements.  There is a large area for parking behind the building and on the area that will be available on an adjacent lot after a block building is demolished.  
Plaintiff indicated that he had no concerns about parking if there were a restaurant that did not serve alcohol.  However, the Pennsylvania Commonwealth Court reversed the Board’s denial of the transfer of an existing license where protestors “’objected to parking problems and the perceived threat to their quiet residential neighborhood.’ (Emphasis added) In our affirmance of the trial court, we stated ‘there was no legal correlation between alcoholic consumption and dangerous driving per se.’”  Arrington v. Pennsylvania Liquor Control Board, 667 A.2d 439, 445 (1995), citing Logan Square Neighborhood Association Appeal, 102 Pa.Cmwlth 224, 517 A.2d 581 (1986), petition for allowance of appeal denied, 517 Pa. 611, 536 A.2d 1335 (1987).
In this case the objections to the license transfer are based on generalizations, conjecture, and surmise, not on specific, substantial evidence.  The decision of the Board to approve the application for the transfer of the liquor license on a prior approval basis is sustained, and the Board is directed to approve the application.
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ORDER

	AND NOW, this 5th day of September, 2000, the decision of the Pennsylvania Liquor Control Board to approve the transfer of Restaurant Liquor License R-5353 is SUSTAINED, and the Board is directed to approve the same in accordance with its order of April 20, 2000.

		BY THE COURT
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