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STEPHANIE M. YOCUM


	Plaintiff
vs

COREY L. YOCUM
		Defendant

IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CIVIL ACTION - CUSTODY



CASE NO: 416 OF 2002





APPEARANCES:

WILLIAM S. KREISHER, ESQUIRE, Attorney for the Plaintiff
FRANKLIN E. KEPNER, JR., ESQUIRE, Attorney for the Defendant


April 10, 2003.  JAMES, J.


OPINION


By order of this court dated June 2, 2002, the plaintiff was granted primary physical custody of the parties’ minor children, Brandon J. Yocum, born November 27, 1995, and Riley J. Yocum, born February 28, 1998.  Defendant was granted significant partial physical custody.  The parties were granted shared legal custody.  On November 4, 2002, defendant filed a petition to modify the custody, requesting that he be granted primary physical custody. The special master continued the arrangement but altered the partial custody schedule to better accommodate the parties’ schedules.  Defendant filed exceptions and seeks primary custody.  A hearing regarding immediately implementing the recommended schedule was held on December 20, 2002, and the schedule was deemed implemented.  The hearing scheduled for January 17, 2003, was continued at the request of plaintiff’s counsel with the concurrence of defendant’s counsel.  
A hearing de novo was held on April 9, 2003.  Plaintiff’s witnesses included plaintiff herself; Darla Jean Flick, a Family Development Specialist; and Walter Bohner, plaintiff’s boyfriend.  Plaintiff’s exhibits consisted of photographs of he home.
Defendant’s witnesses consisted of defendant, himself, Grace and Paul Price, defendant’s aunt and uncle; Marion and Roy Redline, defendant’s aunt and uncle; Corrie Irene Yocum, defendant’s sister-in-law; and by offer of proof, Jessica Martz, a family friend.  Defendant’s exhibits consisted of a clerk of courts docket entry; two master’s reports, one from this case and one from a PFA case not involving these parties; defendant’s W-2 for 2002; and photographs of defendant’s home.




FINDINGS OF FACT


The court finds that the following facts have been proved:

1.	Plaintiff is Stephanie M. Yocum, age 28.  She lives at 327 W. 4th St. Bloomsburg, Pennsylvania, in a large rented home in a nice residential area.  The house has plenty of room and is adequate and suitable for the plaintiff, her live-in boyfriend, and the two children.    The home is approximately two blocks from the Bloomsburg Memorial School where Brandon and Riley would attend school in the Fall of 2003 if plaintiff has primary physical custody.    

2.	Defendant is Corey L. Yocum, age 29.  He lives in a nice residential area of Mifflinville, Pennsylvania.  He has lived in this house his entire life and served as the family residence until the parties separated.  He lives there by himself and the two children when they are with him.  The house has plenty of room and is adequate and suitable for the defendant and the two children.  The home is several miles from the Central Columbia schools which the children will attend in the Fall of 2003 if defendant has primary physical custody.

3.	The parties are the parents of two children, Brandon J. Yocum, born November 27, 1995, and Riley J. Yocum, born February 28, 1998.  Brandon is in first grade at the Central Columbia schools.  Riley will begin school in the Fall of 2003.  

4.	The parties were married June 25, 1994.  They lived in the home in Mifflinville.  There was a brief separation for two months in September of 2000.  The final separation occurred on January 4, 2002, when plaintiff left the house and moved to an apartment close by in Mifflinville.  By order of June 2, 2002, plaintiff had primary physical custody and defendant had significant partial physical custody.  Defendant filed a modification petition on November 4, 2002.  The Special Master continued the same custody arrangement with minor modifications.  

5.	Despite some very minor disruptions in custody, both parties have been constant and regular in having custody of the children according to their agreement and the terms of the custody orders.  With some exceptions following disputes, plaintiff has accorded defendant time with the children beyond the terms of the order, and it is anticipated that she will continue to do so. 

6.	The parties are not divorced, although a divorce is in progress. 

7.	The parties can communicate about the children, although there is a clear chilliness to their relationship, explained in large part by the fact that their separation was only a year ago and there are still emotional issues involved.  However, these parties have the clear potential to be able to communicate in the best interest of their children.   

8.	Plaintiff works at ICT, a telemarketing firm, as a supervisor, making about $26,500 per year.  She works from 8:30 a.m. until 5:00 p.m. Monday through Friday.  She turned down a promotion that would have involved other shift work.  She has adequate arrangements for childcare when she is working and the children are not in school or in defendant’s custody.

9.	Plaintiff’s health is good, although she has a history of anorexia during her teens and before the separation.  Defendant appears to be in good health.

10.	Plaintiff established a relationship with Walter Bohner after her separation from defendant.  In December of 2002 they started residing together.  Mr. Bohner is 28 years old and is currently unemployed.  He has had and lost several jobs.  He is on parole for a theft charge.  He has convictions for two other minor charges in the 1990’s.  He is the father of a nine year old daughter whom he sees regularly, although the mother of the child to whom he was not married has primary physical custody and lives in the Millville area.  He was the subject of a PFA petition in 1999 that was settled by the parties by stipulation.  Mr. Bohner is looking for work.  He is presently completing refurbishing the interior of their home by painting, etc. 

11.	Both parties were very involved with the children’s care and nurturing prior to their separation.  However, plaintiff was the main caregiver since she either did not work or worked part-time.  Defendant was involved with the children when he was not working, although he engaged in many hobbies which did not involve the children.  
	

12.	Defendant has been employed for about eight years with Impress U.S.A. as a laborer and makes about $30,000 per year.  His work is steady.  He works from 5:30 a.m. until 5:30 p.m. Friday Saturday and Sunday, Wednesday and Thursday, then the next Monday and Tuesday, and then the weekend schedule again (and keep repeating the schedule).  
 
13.	Defendant has an extended family that has been active in the child’s life and can help as sitters if necessary.  Although they have a closer relationship to defendant, these people seem friendly and cordial to plaintiff.

14.	The parties had been very active in one particular church for years.  They attended twice on Sunday, every Wednesday evening and other times regularly.  Plaintiff had attended since she was eleven years old.  Upon moving in with Mr. Bohner, the church minister and elders informed her that if she continued the relationship, a public announcement condemning her would be made to the congregation and she would be removed from the rolls.  She resigned from the church before she was condemned.  She is looking for another church to attend with the children.  Defendant continues to attend the church and does so with the children when they are with him.

15.	In the course of a little over a year, there have been several child support petitions filed.  Each time, defendant has taken exception to the master’s recommendation.  

16.	At this point, plaintiff is more likely to encourage the children to foster a relationship with the other parent (i.e., defendant) than defendant is.  Defendant is upset about the character and background of Mr. Bohner and this attitude is interfering with his ability to foster a good relationship with plaintiff and the children.  However, in light of Mr. Bohner’s background and work history, defendant’s concerns are understandable to some extent.  Mr. Bohner, has possibilities for improvement.  He has a year and one-half of college credits, and although he is between jobs, he seems to have the ability to secure employment readily. Time will tell.  

17.	There is no evidence that Mr. Bohner’s presence is having a detrimental effect on the children. 

18.	Plaintiff and defendant both take good care of the children’s every day needs.

19.	Both parties have provided the children with love and affection. They have been loving and caring parents, who sincerely have the best interests of the children at heart.

20.	The witnesses have been credible.

21.	Both the plaintiff and the defendant are decent, hardworking people and good parents. 



DISCUSSION


The paramount consideration of any child custody proceeding is what is in the best interest and welfare of the child, which includes preserving the welfare of the child’s physical, intellectual, and spiritual well being.  Cardamone V. Elshoff, 442 Pa.Super. 263, 659 A.2d 575 (1995).  The court will consider all relevant factors that could affect a child’s well being.  Andrews v. Andrews, 411 Pa.Super. 286, 289, 601 A.2d 352, 353 (1991).
The legislature has given some guidelines for determining what custody arrangement is in the best interest of the children.  23 Pa.C.S. § 5303(a) provides the “general rule”:
(1)	In making an order for custody or partial custody, the court shall consider the preference of the child as well as any other factor that legitimately impacts the child’s physical, intellectual and emotional well being.

(2)	In making an order for custody, partial custody or visitation to either parent, the court shall consider, among other factors, which parent is more likely to encourage, permit and allow frequent and continuing contact and physical access between the noncustodial parent and the child.

(3)	The court shall consider each parent and household member’s present and past violent or abusive conduct that may include, but is not limited to, abusive conduct as defined under the act of October 7, 1976 (P.L. 1090, No. 218), known as the Protection From Abuse Act.

In this case, both parties are good, hardworking people who have unfortunately drifted apart.  They were a good team in raising their children when they were together.  The reality is that they are now separated and regrettably could not amicably establish a satisfactory custody arrangement.  Much of the problem has been driven by defendant’s understandable concerns about Mr. Bohner.  However, there was no demonstrable evidence of a detrimental effect of Mr. Bohner on the children.  Plaintiff is a bright, articulate and astute person. Even though she is in a transitional period in her life, she has her children’s best interest at heart and will take steps to end any relationship that shows signs of detrimental effects on the children.  At the same time, plaintiff had always been the main nurturing parent and continues to be nurturing even in light of her necessary work schedule and the other circumstances attendant to the separation.
Defendant has been an excellent father and should continue to be a positive force in the children’s lives.  He too is adjusting to the separation.  With both children attending school next year, there will be less need for sitters, and the parties’ work schedules will become less of an issue.  Defendant’s work schedule gives him a great opportunity for custody at times that he is not working, particularly in the summer, while at the same time providing a fairly consistent schedule.  
These children should be immersed in extracurricular activities where each and/or both parents can participate or attend and observe the children’s activities.  Such involvement with the children will create in Brandon and Riley a sense of parental constancy and nurturing that these children will need.  These are two parents who can and should be actively involved in their children’s lives within the constraints of a separation.
After consideration of all of the relevant factors, the court finds that it is in the best interest of Brandon and Riley that the parties have shared legal and physical custody, with primary physical residence with plaintiff and significant residential time with defendant.
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ORDER

	AND NOW, this 10th day of April 2003, it is ORDERED AND DECREED as follows:
1.	The parties shall enjoy shared legal custody of their minor children, Brandon J. Yocum, born November 27, 1995, and Riley J. Yocum, born February 28, 1998, and shared physical custody of the children subject to the physical custody schedule set forth herein.

2.	Plaintiff shall have physical custody of the children except during those times when defendant shall have physical custody as specified in paragraph three (3) below.

3.	Defendant shall have physical custody as follows:

a.	Weekends – Alternating weekends from 6:30 p.m. on Thursday until 5:00 p.m. on Sunday.

b.	Weekdays – During the school year, defendant shall have physical custody every other Sunday from 6:30 p.m. until the following Monday at 6:30 p.m., and in alternate weeks from Noon on Tuesday until 6:30 p.m. on the following Wednesday.

During the summer Defendant shall have physical custody in alternate weeks from Sunday at 6:30 p.m. until the following Tuesday at 6:30 p.m. and every other Tuesday from 6:30 p.m. until the following Thursday at 6:30 p.m.

c.	Summer - Each party shall have two (2) weeks of physical custody of the minor children during each summer at their convenience, subject to thirty (30) days advance written notice to the other.  

d.	Christmas – In odd numbered years on Christmas Eve from 4:00 p.m. to Christmas Day at 2:30 p.m. and from December 28th from 6:30 p.m. until December 31st at 6:30 p.m.  In even numbered years from December 25th at 2:30 p.m. until December 28th at 6:30 p.m.  Plaintiff shall have the opposite.  

e.	Easter – In even numbered years from 6:30 p.m. on the eve of the holiday until 6:30 p.m. on Easter Day.  In odd numbered years, Defendant shall have physical custody each year from 6:30 p.m. on Good Friday until 6:30 p.m. on the following Saturday.  Plaintiff shall have the opposite.  

f.	Thanksgiving – In even numbered years from 6:30 p.m. on the eve of the holiday until 2:30 p.m. on Thanksgiving Day.  In add numbered years, Defendant shall have physical custody from 2:30 p.m. on Thanksgiving Day until 6:30 p.m. the following day.  Plaintiff shall have the opposite.  

g.	Holidays - Memorial Day and Labor Day in odd numbered years, and New Years Day and Fourth of July in even numbered years, from 3:00 p.m. the evening before the holiday until 7:30p.m. the evening of the holiday.  Plaintiff shall have the opposite.

h.	Every Father’s day from 3:00 p.m. on Saturday until 7:30 p.m. on Sunday. (Plaintiff shall have every Mother’s Day from 3:00 p.m. on Saturday until 7:30 p.m. on Sunday).

i.	Both parties shall have access to the children on or near the children’s birthday and on or near the parties’ birthday.

The holiday schedule shall supercede the regular custody schedule to the extent it conflicts with the regular schedule.  

4.	Nothing in this order shall be construed to restrict or limit the ability of the parties to agree to additional custody arrangements.
 
5.	The parties shall equally share all transportation necessary to implement this order.  

6.	The parties shall have reasonable telephone contact with the minor children when they are in the custody of the other party.

7.	The parties shall exchange all information pertaining to the health, education, and welfare of the minor children; including without limitation, report cards; progress reports from school; approval of extraordinary medical and dental treatment; summer school; summer camp; and approval of schools in general, provided that such approval shall not be unreasonably withheld.

8.	The parties shall have equal access to all school and medical records of the minor children, and each shall have the ability to consent to emergency medical treatment when the children are in the custody of such party.

9.	If circumstances from time to time prevent the exercise of physical custody, the parties shall provide one another with timely and reasoanble notice as to the existence of such circumstances and an equal amount of make-up physical custody time shall be provided at the earliest mutually agreeable date and time.

10.	The parties shall notify one another by telephone of any serious illness of the children.

11.	In the event of any serious illness of the children, each party shall have the right to visit the children as frequently as he or she desires, consistent with proper medical care.

12.	The term “illness”, as used herein, shall mean any disablity which confines a child to bed under the direction of a licensed physician for a period in excess of forty-eight (48) hours.

13.	The parties shall exert reasonable efforts to maintain free access and unhampered contact between the children and each of the parties and to promote a feeling of love and affection between the children and the other party.

14.	The parties shall not harass, molest, or malign each other, or their respective families in the presence of their children.

15.	Neither party shall engage in a pattern or course of conduct designed to interfere with the free and natural development of the children’s love and respect for the other party.

16.	If either party intends to relocate from their present residence, he or she shall provide the other party with a minimum of thirty (30) days advance written notice of such relocation to permit modification of the terms and conditions recommended herein, if necessary.

17.	Both parties shall keep the other party informed at all times of their respective addresses and telephone numbers.

18.	Neither party will abuse alcohol while caring for the minor children and each will maintain a safe environment for the children.

19.	If available, the minor children shall have free acess to both parents by e-mail.

20.	Each party shall take efforts to enrol the children in appropriate extracurricular activities and to coordinate their efforts in the best interest of the children.
	
		
BY THE COURT:


		_________________________________ 
		HONORABLE THOMAS A. JAMES, JR., J.


