IN THE COURT OF COMMON PLEAS
OF THE 26TH JUDICIAL DISTRICT
OF PENNSYLVANIA


COMMONWEALTH OF PENNSYLVANIA         : MONTOUR COUNTY BRANCH 


VS					
                      : CRIMINAL DIVISION

STEVEN J. HUMMER                                             :  NO.  136 of 2000
                   DEFENDANT


ROBERT W. BUEHNER,JR., ESQUIRE, ATTORNEY FOR COMMONWEALTH 
MICHAEL R. LYNN, ESQUIRE, ATTORNEY FOR DEFENDANT

OPINION
September 28, 2000, Naus, J.
	The defendant was arrested and charged with driving under the influence and disorderly conduct on or about March 27, 2000 for an alleged violation occurring on  March 18, 2000.  He filed an Omnibus Motion in the nature of a Motion to Dismiss.  A hearing was held on September 5, 2000 and the matter is now ready for disposition.
Testimony revealed that on March 18, 2000 the police received an anonymous telephone call that a person who was apparently intoxicated had entered a truck parked in a parking spot along the road and was attempting to start the engine.  Police arrived and observed the defendant sitting behind the wheel of his truck with his hand near the dash area.  Upon exiting the police vehicle the officer became aware that the engine of defendant’s vehicle was running.  
The office requested to speak with the defendant, who had an odor of alcohol about his person and other indices of intoxication.  The officer stated that he had no knowledge that the defendant had moved the vehicle at any time, including how the vehicle got to the parked location.  Indeed, the officer observed no moving vehicle violation at all.  
The defendant’s wife claimed that she had driven the defendant to the location at 5:10 pm and had left for ½ hour to shop at a local store.  She testified that when she returned she found him absent, for he had been taken to the police station.
The officer arrested the defendant for DUI. 
The Superior Court stated in Com v Saunders, 691 A2d 946 (Pa Super, 1997) that in order to prosecute someone for driving under the influence, the Commonwealth must establish that the defendant was in “actual physical control of the movement of the vehicle.”  To do so, the Commonwealth must show more than merely that the defendant was behind the wheel with the engine running.  Indeed, there must be evidence to support the inference that the defendant drove the vehicle while he was intoxicated.  In the instant case, the defendant was not observed before arriving at the scene, nor ever moving the vehicle.  
Apparently a good Samaritan reported that the defendant may be about to violate this law, and the public needs such Samaritans.  However, no violation had occurred in this case before the arrival of the police.  While it is perhaps fortunate that the police prevented any violation by the quick response, the court has no recourse but to dismiss the filing of this charge because the Commonwealth cannot carry its burden of proving that the defendant drove the vehicle while intoxicated. 
Accordingly, the defendant’s Motion to Dismiss will be granted.

ORDER
AND NOW, this September 28, 2000, the defendant’s Motion to Dismiss is hereby granted.  

					BY THE COURT:



					__________________________________P_J.
					Honorable Scott W. Naus

