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February 15, 2001.  JAMES, J.


OPINION


This case is before the court regarding defendant’s summary appeal from the district justice’s decision on the charge of speeding in violation of 75 Pa.C.S.(a)(1.1).  The Commonwealth alleges that defendant was operating his vehicle 116 miles per hour on an interstate highway in a 65 mile per hour zone.  Defendant alleges that his accelerator stuck, creating an emergency and causing him to speed.  Defendant also contends that technically the charges should be dismissed, alleging that the Commonwealth did not present evidence that Guth Laboratories, Inc. is certified as an official testing station or that the radar device used in this case was approved.  Defendant also alleges that the Commonwealth presented no evidence that the highway was posted with official traffic-control devices (speed signs) and that such failure is fatal to Commonwealth’s case.
A trial was held on February 12, 2001.  On September 29, 2000, at approximately 12:40 p.m., Pennsylvania State Police Trooper David Burns was in full uniform in his marked car on the median strip on interstate route 80, approximately half way between the Buckhorn and Danville interchanges in a rural area.  He was using a Gemini radar gun #GHS1939, calibrated by Guth Laboratories, Inc., to check for speeding vehicles.  The Commonwealth asked the court to take judicial notice of the fact that radar gun was an approved speed-timing device and that Guth Laboratories, Inc. was an approved maintenance and calibration station.  See Pennsylvania Bulletin, Vol. 29, No. 52, December 25, 1999, pages 6443-6558.
Defendant drove his 1995 Corvette automobile past Trooper Burns.  The Corvette registered 116 miles per hour on the radar gun.  Trooper Burns pursued defendant’s vehicle and stopped it over four miles later when the Corvette had slowed down.  There was a male passenger in the vehicle.  Defendant pleaded with Trooper Burns to have the citation written for a lower speed.  The trooper wrote the citation for the speed which registered on the radar gun, i.e., 116 miles per hour.  

During the time that the Trooper had stopped him, defendant had never mentioned that his accelerator had stuck.  Defendant acknowledged that he knew the speed limit was 65 miles per hour.  He did not dispute that he had been traveling 116 miles per hour.  Defendant alleges that the stuck accelerator caused him to speed.  In fact, defendant’s witness, Troy Hawkins, an automobile mechanic, inspected the vehicle and found that an airflow sensor had jammed and caused the accelerator to stick, which can cause a car to speed.  He did not know what caused the sensor to jam nor when it jammed.
With certain exceptions not applicable here, “no person shall drive a vehicle at a speed in excess of the following maximum limits:  … 65 miles per hour for all vehicles … on interstate highways outside of urbanized areas of population of 50,000 or more….”  75 Pa.C.S. § 3362(a)(1.1)(1).  “To sustain a conviction for speeding, the Commonwealth must show beyond a reasonable doubt that the: (1) an accused was driving in excess of the speed limit; (2) the speed timing device was approved by the Department of Transportation; and (3) the device was calibrated and tested for accuracy within the prescribed time period by a station which has been approved by the department.” Commonwealth v. Kittelberger, 420 Pa.Super. 104, 108, 616 A.2d 1, 3 (1992). 
The Commonwealth has carried its burden of proving the speeding offense.  The radar gun showed the defendant was traveling 116 miles per hour, in excess of the maximum speed of 65 miles per hour.  Defendant did not contest the speed itself.  The Commonwealth has established that the speeding device and the testing station were approved by the Department of Transportation by asking the court to take judicial notice of the department’s approval of the Gemini Radar Gun as published in the Pennsylvania Bulletin.  See  45 Pa.C.S.A. § 506.  See also Commonwealth v. Kittelberger, supra, 420 Pa.Super. at 109, 616 A.2d at 2.                      
However, defendant has raised the affirmative defense that he was confronted with an emergency and that there were sufficient extenuating circumstances to justify the violation.  He contends that his accelerator was stuck, causing him to speed. “Although the Commonwealth undeniably has the burden of proving every element of the offense charged beyond a reasonable doubt …, it is not necessary for the Commonwealth to anticipate and rebut all possible defenses.  More specifically, the burden of proving an affirmative defense which does not negate an element of the offense may be placed on the defendant.”  Commonwealth v. Shenkin, 337 Pa.Super. 517, 525, 487 A.2d 380, 384 (1985).  As stated in Commonwealth v. Rishel, 441 Pa.Super. 584, 591-592, 658 A.2d 352, 355 (1995),

[Affirmative defenses] are not legally sufficient by mere allegation, and the law demands that they be established by at least the minimum level of reliability acceptable which is a preponderance of the evidence.  It is noted that defenses in these classes of cases are unique in that they deal with states of minds or physical/mental conditions that lie within the particular purview of a defendant’s knowledge and capacity to raise a reasonable doubt.  The result of producing such facts is to negate the effect of the Commonwealth’s prima facie showing of guilt beyond a reasonable doubt.  … We have long held that the burden of proving an affirmative defense which does not negate an element of an offense may be placed on the defendant. 


Defendant should have broached the subject of the stuck accelerator with the trooper at the scene.  As a result, this court finds that defendant has not proved his affirmative defense by a preponderance of the evidence.
Procedurally, defendant argues that the Commonwealth presented no evidence that the interstate highway between the interchanges where defendant was driving was posted with traffic-control devices (speed signs).11 It certainly would have been much better practice to present testimony on the status of the speed sign posting.  Referring to 65 mile per hour speed limits on interstate highways, the statute says “[N]o maximum speed limit established under subsection (a)(1.1) shall be effective unless posted on fixed or variable official traffic-control devices erected after each interchange on the portion of highway on which the speed limit is in effect and wherever else the department shall determine.” 75 Pa.C.S. § 3362 (b)(2).  However, if the 65 miles per hour speed limit is not in effect under subsection (a)(1.1) because of non-posting, the statute must be read in pari materia, and construed as one statute.  1 Pa.C.S. § 1932.  In reading the statute as a whole, without a posted speed sign on the interstate, the speed limit could default to 55 miles per hour.  See 75 Pa.C.S. § 3362 (a)(2), which indicates that the speed limit is “55 miles per hour in other locations”, other than posted 35 and 65 mile per hour zones. 
In construing a statute, it is presumed that “the General Assembly does not intend a result that is absurd, impossible of execution or unreasonable.”  1 Pa.C.S. §1922.  Construing the statute to mean that, when not properly posted, there is no speed limit on the highways of Pennsylvania would be absurd and unreasonable.  To construe the statute to mean that the speed limit defaults to 55 miles per hour in this case is equally absurd or unreasonable since defendant admitted that the speed limit was 65 miles per hour as charged on the citation.  The obvious purpose of 75 Pa.C.S. § 3362(b)(2) (speed limit not effective unless posted) is to inform the traveling public what the speed limit is on a particular highway. Defendant’s own testimony acknowledged that he was aware of the 65 mile per hour speed limit at the time he was operating his vehicle on the interstate, thus making the “no posting” defense even more absurd, or at least unreasonable under the circumstances of this case.
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ORDER

	AND NOW, this 15th day of February 2001, the defendant is found GUILTY of exceeding speed limits (75 Pa.C.S. § 3362(a)(1.1)) by driving his vehicle 116 miles per hour in a 65 mile per hour zone.  He is sentenced to pay the statutory fine of $134.50 plus costs as assessed by the district justice.

			BY THE COURT


			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

