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COMMONWEALTH OF PENNSYLVANIA


vs

BRADLEY KELLY


	Defendant




IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO:  356 OF 2000 
	



APPEARANCES:

JOHN MC DANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
PETER T. CAMPANA, ESQUIRE, Attorney for the Defendant

February 21, 2001.  JAMES, J.


FINDINGS OF FACTS


After hearing on defendant’s Motion to Suppress Physical Evidence on January 29, 2001, the Court finds the following:

1.	On February 29, 2000, Sgt. Joseph Wondoloski of the Bloomsburg Police Department obtained a search warrant to search “a 2 ½ story wood frame structure grey in color, located on West Anthony Ave and Oyer Sts. address being 236-238 West Anthony Ave. in the town of Bloomsburg.”

2.	The search warrant alleges that 236-238 West Anthony Ave. is the residence of defendant and other individuals.

3.	The search warrant was secured in part based on a controlled buy by a confidential police informant on February 28, 2000.  The circumstances of the controlled buy as alleged in the affidavit of probable cause support the reliability of the confidential informant and the issuance of the search warrant.

4.	The probable cause affidavit indicates that the confidential informant entered the 236 West Anthony Ave. residence on an earlier occasion for a controlled buy (February 21, 2000).  Other references to entering the premises are not specific as to which side of the premises the confidential informant entered.

5.	236-238 West Anthony Ave. is a side by side double house, providing two separate dwellings. On February 29, 2000, 238 West Anthony Ave. was occupied by a person not connected to this case. 236 West Anthony Ave. was occupied by defendant, among others.

6.	Sgt. Wondoloski testified that a search warrant was obtained for both sides of the house since he was not sure if there was an inside common door between both sides.  There was no probable cause in the probable cause affidavit or otherwise to indicate that there was such a common door.  From the outside of the house, each side clearly had separate entrances.  There was no common inside door.

7.	The search warrant does not contain any material misrepresentations of relevant facts.  

8.	The controlled buys were conducted by the police through the confidential informant in such a manner as to assure the reliability of the confidential informant.

 
DISCUSSION


The dispositive issue in this case is whether the search warrant, which authorized a search of both sides of a two unit dwelling house, is valid.  The seminal case on this issue in Pennsylvania is Commonwealth v. Copertino, 209 Pa.Super. 63, 68, 224 A.2d 228, 230 (1966), which states:

Normally, separate living units of a multiple tenant building must be treated as if they were separate dwelling houses and probable cause must be shown to search each one. … But there are two exceptions to that rule:  a warrant directing the search of more than one living unit may be valid if there is cause to believe all are being used for the unlawful purposes involved, or there is cause to believe the premises covered by the warrant are being used as a single unit. (citations omitted).

Commonwealth v. Copertino, supra, has been followed in Pennsylvania to the present.  See Commonwealth v. Watson, 703 A.2d 518 (1997); Commonwealth v. Chamberlain, 277 Pa.Super. 503, 419 A.2d 1261 (1980).
“A search warrant directed against an apartment house, or other multiple-occupancy structure will be held invalid for lack of specificity if it fails to describe the particular room or subunit with sufficient definiteness to preclude a search of other units.”  In Interest of Wilks, 613 A.2d 577, 579 (Pa.Super. 1992).
Commonwealth argues that two exceptions apply to the requirement that probable cause needs to be shown in the probable cause affidavit for both units in order to name both units in the search warrant.  First, Commonwealth argues that it was “not sure” if there was a common door inside the building making it into one unit.  “Before an issuing authority may issue a constitutionally valid search warrant he or she must be furnished with information sufficient to persuade a reasonable person that probable cause exists to conduct a search.  …  Probable cause to support issuance of a search warrant is present where facts and circumstances within the affiant’s knowledge, of which he has reasonable trustworthy information, are sufficient in themselves to warrant a man of reasonable caution in belief that a search should be conducted.”  Commonwealth v. Bruner, 564 A.2d 1277, 1282 (Pa.Super. 1989)(citations omitted).
There is no reliable information stated in the probable cause affidavit to indicate that there was a common door or that the building was one unit.  The testimony of the police officer raised no more than a suspicion of a common door.  Suspicion is certainly not trustworthy enough to create probable cause.  In fact, as it turns out, there was no common door, and there were two separate units.  There was no probable cause to believe that this building was one unit.  
Second, Commonwealth argues that even if the search warrant incorrectly identified two units to be searched, the police actually only searched one unit.  Thus, it argues, the entire warrant is not invalidated.  The Pennsylvania courts have disagreed.  “The fact that only the first floor was actually searched will not validate the warrant which was illegal when issued.  The validity of the warrant is dependent upon the facts shown at the time of its issuance. A warrant issued without probable cause, as this warrant was, violated the Fourth Amendment’s mandate that ‘no warrants shall issue, but upon probable cause.’  …  ‘[W]e are not now concerned with that which happened after the search warrant was issued.  We are concerned only with the search warrant itself and with the authority it gave the officer to whom it was directed.  It gave him authority to search the house of an innocent person without any attempt to show probable cause, which the Constitution of the United States (Amend. 4) intended to prevent.’”  Commonwealth v. Copertino, supra, 209 Pa.Super. at 69-70, 224 A.2d at 230-231 (citations omitted).
In this case a search warrant was issued for two dwelling units without probable cause to search both units.  There are no applicable exceptions.  The search warrant was invalid, and the suppression motion must be granted. 
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ORDER

	AND NOW, this 21st day of February 2001, it is ORDERED AND DECREED that the physical evidence seized as a result of the search warrant dated February 29, 2000, and any fruits thereof, is hereby SUPPRESSED.

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

