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COMMONWEALTH OF PENNSYLVANIA


vs

NICHOLAS LAMBROS


	Defendant




IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO: 1051 OF 1999 





JOHN McDANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
W. KIM HILL, ESQUIRE, Attorney for Defendant


MEMORANDUM OPINION

May 1, 2000, James, Jr., J.

On November 21, 1999, defendant was a passenger in a vehicle, which was lawfully stopped by police at a DUI checkpoint.  The driver of the vehicle passed the field tests and breath test. Officer Varano noticed an odor of alcohol emanating from the car in which other passengers were located.  When defendant could not produce identification, he was “taken” from the car.  Defendant was behaved, although the officer indicated he was staggering and had blurry eyes.  The officer determined from defendant and from a printout in his vehicle that defendant was a minor.  The officer handcuffed defendant.  Defendant was taken to the police station where he was Mirandized.  He then made statements that he had consumed certain alcoholic beverages.  The officer filed criminal charges against the defendant for underage drinking pursuant to 18 Pa.C.S.A. §6308.
At the hearing before this court, the officer was the only one to testify.  Defendant’s counsel argued that (1) there was insufficient evidence to support a finding of guilt under all of the facts proved; (2) the Commonwealth did not prove the statutory percentage of alcohol that was allegedly consumed (see 18 Pa.C.S.A. §6310.6); and (3) the statements made concerning alcohol consumption after detention should be suppressed and not admitted into evidence.
Evidence of a minor’s age and the odor of alcohol are not enough alone to sustain a conviction. Commonwealth v. Breslin, 732 A.2d 629, 632 (1999).  If defendant’s motion to suppress the alcohol statements is sustained, there is insufficient evidence to sustain a conviction of underage drinking.
There was no probable cause to take the defendant out of the car initially.  Once defendant was out of the car, the officer then made a warrantless arrest of defendant based upon the odor of alcohol, his age, and some staggering that he noticed, although defendant was behaved.  There was no basis for taking defendant out of the car or for the handcuffing once defendant was out of the car.  In a summary case an arrest may be without a warrant when law specifically authorizes the arrest.  Pa.R.Crim.P. 51.  Defendant was not disorderly.  He did not commit a breach of the peace.  He was not publicly drunk.  This court knows of no statutory authority that would authorize defendant’s warrantless arrest for a summary offense.  Thus, the arrest is unlawful and the “fruits” of the arrest, i.e., the statements concerning alcohol are hereby suppressed.  Therefore, there is insufficient evidence to sustain a conviction for underage drinking. 
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AMENDED ORDER

	AND NOW, this 3rd day of May 2000, the defendant is found NOT GUILTY of the charge of “underage drinking”, 18 Pa.C.S.A. § 6308(a).

			BY THE COURT:



			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

