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COMMONWEALTH OF PENNSYLVANIA


vs

KENNETH LYNN,


	Defendant


IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION


CASE NO: 338 OF 2002





ANTHONY McDONALD, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
LESLIE W. BRYDEN, ESQUIRE, Attorney for Defendant


August 28, 2003.  JAMES, J.


OPINION


This matter is before the court regarding defendant’s Motion to Dismiss Pursuant with Prejudice Pursuant to Pa.R.Crim.P. 600.  A hearing was held to consider the motion before this court on August 26, 2003.  The relevant dates and activities in this case are as follows:
April 8, 2002 – Criminal complaint filed.

April 12, 2002 – Defendant detained in Florida (Defendant waives extradition almost immediately).

May 6, 2002 – Defendant arrested, bail set, and defendant committed to Columbia County Prison.

May 17, 2002 – Defendant waives preliminary hearing and charges sent to Court of Common Pleas.

May 23, 2002 – New charges filed, preliminary hearing waived, and defendant recommitted to prison.

August 6, 2002 – Defendant waives formal arraignment.  
     
     August 15, 2002 – Information filed.

September 10-27, 2002 – Columbia County Jury Trials scheduled.

November 5-22, 2002 – Columbia County Jury Trials scheduled.

December 31, 2002 – Writ of Habeas Corpus Ad Prosecuendum request by Commonwealth to bring defendant from SCI Huntingdon for January trial term.

January 2-21, 2003 – Defendant incarcerated at Columbia County Prison.

January 7-24, 2003 - Columbia County Jury Trials scheduled.

February 28, 2003 - Writ of Habeas Corpus Ad Prosecuendum request by Commonwealth to bring defendant from SCI Huntingdon for March trial term.

March 11-28, 2003 – Columbia County Jury Trials scheduled. 

March 17-24, 2003 - Defendant incarcerated at Columbia County Prison.

March 26, 2002 – Counsel for defendant files Request for Pre-Trial Discovery.	
		
April 2, 2003 – Defendant files pro se motion for new counsel.

April 7, 2003 – Court appoints different counsel.

May 1, 2003 - Writ of Habeas Corpus Ad Prosecuendum request by Commonwealth to bring defendant from SCI Huntingdon for a “Court Appearance.”  No date is specified.

May 13-30, 2003 - Columbia County Jury Trials scheduled.

June 30, 2003 – Defendant files motion to dismiss based on violation of Pa.R.Crim.P. 600 and a Petition for Writ of Habeas Corpus.

August 7, 2003 – Hearing scheduled this date on Rule 600. Motion is continued at request of Commonwealth.

August 26, 2003 – Hearing held on Rule 600 motion. (Hearing on Petition for Habeas Corpus is deferred by the court until disposition of Rule 600 Motion.)

   
In Columbia County, the Commonwealth schedules criminal cases for trial based on the preset court calendar.  The calendar provides for usually three weeks of criminal court every other month.    
The issue before the court is whether defendant’s right to a prompt trial has been violated, thus compelling dismissal of defendant’s case.  “Trial in a court case in which a written complaint is filed against a defendant, when the defendant is at liberty on bail, shall commence no later that 365 days from the date on which the complaint is filed.”  Pa.R.Crim.P. 600(A)(3).  “For purposes of this rule, trial shall be deemed to commence on the date the trial judge calls the case for trial, or the defendant tenders a plea of guilty or nolo contendere.”  Pa.R.Crim.P. 600(B).
Pa.R.Crim.P. 600(C) states that “[I]n determining the period for commencement of trial, there shall be excluded therefrom:
(1)	the period of time between the filing of the written complaint and the defendant’s arrest, provided that the defendant could not be apprehended because his or her whereabouts were unknown and could not be determined by due diligence;
(2)	any period of time for which the defendant expressly waives Rule 1100 [sic];
(3)	such period of delay at any stage of the proceedings as results from:

(a)	the unavailability of the defendant or the defendant’s attorney;
(b)	any continuance granted at the request of the defendant or the defendant’s attorney.”

     “…. If the court, upon hearing, shall determine that the Commonwealth exercised due diligence and that the circumstances occasioning the postponement were beyond the control of the Commonwealth, the motion to dismiss shall be denied and the case shall be listed for trial on a date certain.  If, at any successive listing of the case, the Commonwealth is not prepared to proceed to trial on the date fixed, the court shall determine whether the Commonwealth exercised due diligence in attempting to be prepared to proceed to trial.  If, at any time, it is determined that the Commonwealth did not exercise due diligence, the court shall dismiss the charges and discharge the defendant.  ….”  Pa.R.Crim.P. 600(G). 
Normally, the Commonwealth bears the burden of proving that its efforts to bring the defendant to trial were reasonable and diligent.  Commonwealth v. Matis, 551 Pa. 220, 230, 710 A.2d 12, 17 (1998), citing Commonwealth v. Browne, 526 Pa. 83, 584 A.2d 902 (1990).  “The Commonwealth must do everything reasonable within its power to guarantee that a trial begins on time.”  Id.  “Due diligence is a fact specific concept that is 
determined on a case-by-case basis.”  Commonwealth v. Peer, 454 

Pa.Super. 109, 117, 684 A.2d 1077, 1081 (1996).

“[T]he mere filing of a pretrial motion by a defendant does not automatically render him unavailable.  Rather a defendant is only unavailable for trial if a delay in the commencement of trial is caused by the pretrial motion.  … If a delay is created, in order to establish that the delay is excludable, the Commonwealth must demonstrate by a preponderance of the evidence, that it exercised due diligence in opposing or responding to the pretrial motion.  …  A delay caused by Commonwealth’s lack of due diligence will not constitute excludable time.”  Commonwealth v. Hill, 736 A.2d 578, 587 (Pa. 1999)(citations omitted).
“In order to determine whether the delays caused by the pretrial motions should be excluded from the Rule 1100 [now Rule 600] calculation, we must consider whether the Commonwealth exercised due diligence in opposing them.”  Id., 736 A.2d at 588. “Due diligence does not require perfect vigilance and punctilious care, but rather a showing by the Commonwealth that a reasonable effort has been put forth.”  Id.
In this case, Commonwealth concedes that even by using its calculations and excluded times, more than 365 days elapsed from the time the complaint was filed until the Rule 600 Motion was filed or defendant was brought to trial.  Commonwealth asserts that the elapsed time should be from May 6, 2002, when defendant was returned from Florida until June 30, 2003, when the motion was filed.  Defendant argues that there should be no exclusions since the time should run, pursuant to the rules, from the time the complaint was filed on April 8, 2002.  Defendant asserts that he was arrested in Florida almost immediately, waived extradition promptly, and caused no delay.  However, that argument is academic since the Commonwealth acknowledges that the delay exceeds 365 days by almost two months and that the only issue is whether the Commonwealth used due diligence in attempting to bring the defendant to trial within the 365 days.
     The only excuse that the Commonwealth offers for the delay and for its attempt to establish due diligence is that in October 2002 its two secretaries left their employment and two new secretaries with little experience replaced them.  However, this feeble excuse does little to explain why four subsequent trial terms came and went with no attempt to bring the defendant to trial or to explain why he could not be tried.  On two of those terms he was actually brought back from the SCI at Huntingdon and sat in the Columbia County Prison.
     Due diligence is strikingly belied by the Commonwealth’s absolute inattentiveness to this case.  There are no trial continuances in the record.  This fact alone should have been a red flag to the Commonwealth that it should get this case to trial in a timely manner according to the rules.  There is no record of the Commonwealth bringing this matter to the court’s attention as the 365 days approached or at anytime.  There is no explanation whatsoever as to why defendant was not brought to trial in January, March, or May of 2003.  There is no explanation why defendant was brought back to the Columbia County Prison for the January and March trial terms but just sat there.  The Commonwealth acknowledges that this court has directed the Commonwealth to timely try serious cases, particularly where the defendant is incarcerated.  The Commonwealth has ignored this court’s directive and offers no explanation.
     The right to a speedy trial is not a mere technical legal bauble.  Without it, citizens could be held in prison 
indefinitely awaiting trial, and the concept of innocent until proven guilty would be rendered hollow.  It is a right guaranteed in the United States Constitution (Sixth Amendment) and in the Pennsylvania Constitution (Art. 1 §9).  Pa.R.Crim.P. 600 has been promulgated by the Pennsylvania Supreme Court to give specific substance, procedure, and definition to the right.
     The Supreme Court has said that “[i]f, at any time, it is determined that the Commonwealth did not exercise due diligence, the court shall dismiss the charges and discharge the defendant.” Pa.R.Crim.P. 600 (G)(emphasis supplied).  The Supreme Court’s rule is mandatory.  Unfortunately, the Commonwealth has not demonstrated a scintilla of due diligence in timely bringing this case to trial.  Although this court does not want to dismiss this case, it would be legally and intellectually dishonest not to do so under these facts. 
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ANTHONY McDONALD, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
LESLIE W. BRYDEN, ESQUIRE, Attorney for Defendant


ORDER

	AND NOW, this 28th day of August, 2003, Defendant’s Motion to Dismiss with Prejudice Pursuant to Pa.R.Crim.P. 600 is GRANTED.  The case is DISMISSED and the defendant is DISCHARGED.

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

