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COMMONWEALTH OF PENNSYLVANIA


vs

CHARLES M. UMSTEAD


	Defendant




IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO: 501 OF 2002 



JOHN W. McDANEL, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
PETER CAMPANA, ESQUIRE, Attorney for Defendant


April 29, 2003.  JAMES, J.


OPINION


     This matter is before this court to consider defendant’s Petition for Writ of Habeas Corpus.  Defendant is charged in a criminal complaint and a criminal information, with four counts of possession with intent to deliver heroin on March 28, 20012 (sic); two counts alleging possession of heroin on both March 28, 2002 and May 22, 2002; and one count of criminal conspiracy to commit the crime of “Possession With Intent To Deliver a Controlled Substance” on both March 28, 2002, and May 22, 2002.  Defendant alleges that the facts of the case do not establish a cause of action under the statutes cited in the information.  In addition, defendant alleges that in regard to the March 28, 2002 incident, the facts do not establish criminal activity.   A hearing on the petition was held on January 30, 2003.
     The evidence at the hearing established the following facts.  On March 28, 2002, a confidential informant sold heroin through a vehicle’s driver’s side window to one John Fox who was seated in the driver’s seat.  Defendant was seated in the passenger’s seat.  The confidential informant gave Fox $150.00, and Fox gave the informant the heroin.  Fox gave the $150.00 to the defendant and said, “Here’s the money.”  Defendant said nothing.  He did not possess the heroin at any time.  The substance was tested and was verified as heroin.
     On May 22, 2002, the informant purchased from defendant what were 10 bags of purported heroin.  The informant gave defendant $300.00 for the purported heroin.  The purported heroin was subsequently tested and “tested negative.”  There was no testimony as to what the substance actually was.
     Defendant alleges that his habeas corpus petition should be granted on all counts.  A habeas corpus hearing has the same purpose as a preliminary hearing regarding proving the sufficiency of charges, i.e., establishing a prima facie case.  The Pennsylvania Superior Court in Commonwealth ex rel. Lagana v. Commonwealth Office of Attorney General, 443 Pa.Super. 609, 613, 662 A.2d 1127, 1129 (1995), citing Commonwealth v. Lacey, 344 Pa.Super. 576, 496 A.2d 1256 (1985), discussed the purpose of a preliminary hearing and the concept of a “prima facie case”:  
A creature of statute, the preliminary hearing is intended to protect the accused from unlawful detention.  To that end, the prosecution must establish at least a prima facie case that a crime has been committed and that the accused is the one who committed it.  The Commonwealth’s burden at this stage falls short of proof beyond a reasonable doubt.  The proof need only be such that, if the evidence were presented at trial and accepted as true, the trial judge would be warranted in allowing the case to go to the jury.  Case law provides a mechanical standard of review. Our function is to take the facts proven by the Commonwealth at the preliminary hearing and to determine whether the sum of those facts fits within the statutory definition of the types of conduct declared by the Pennsylvania legislature in the Crimes Code to be illegal conduct.  If the proven facts fit the definition of the offenses with which the [defendant is] charged, then a prima facie case was made out as to such… offenses.  If the facts do not fit the statutory definitions of the offenses charged against [the defendant] the [the defendant] is entitled to be discharged.  (emphasis provided).

     The first issue is whether the facts establish a prima facie case for Count 7 – Criminal Conspiracy, which is defined in the Crimes Code at 18 Pa.C.S.A. §903(a):
     A person is guilty of conspiracy with another person or persons to commit a crime if with the intent of promoting or facilitating its commission he:

     (1) agrees with such other person or persons that they or one or more of them will engage in conduct which constitutes such crime or an attempt or solicitation to commit such crime; or

     (2) agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solicitation to commit such crime.

     Furthermore, “[n]o person may be convicted of conspiracy to commit a crime unless an overt act in pursuant (sic) of such conspiracy is alleged and proved to have been done by him or by a person with whom he conspired.”  18 Pa.C.S.A. §903(e).  Pennsylvania courts have said that “no bright-line test exists for establishing a case of conspiratorial agreement.”  Commonwealth v. Herrick, 442 Pa.Super. 412, 417, 660 A.2d 51, 53 (1995), citing Commonwealth v Mercando, 420 Pa.Super. 588, 595, 617 A.2d 342, 346 (1992).  In Herrick, the defendant was sitting at a kitchen table in his own home with another person who was selling cocaine to a third party.  The Superior Court said:
     “The essence of a criminal conspiracy is the agreement to perform an unlawful act.” …  Here, appellant knew Sheets, knew the crime was being committed, and was immediately present during its commission, which took place in his own home.  Under such circumstances, the fact finder was free to infer that a conspiracy had been committed.  …  “By its very nature, the crime of conspiracy is frequently not susceptible to proof except by circumstantial evidence.”    

Id. 442 Pa.Super at 417, 660 A.2d at 53-54. (citations omitted).
     Our case is very similar to Herrick.  Defendant is alleged to have been sitting in a vehicle with a person who was selling heroin.  Defendant watched the transaction and, in fact, received the money.  From circumstances and from the facts presented, it is for the jury to determine whether defendant participated in a conspiracy.  The petition to dismiss Count 7 – Criminal Conspiracy regarding the alleged transaction of March 28, 2002, is denied.
     The second issue is whether any or all Counts 1 though 6 are fatally defective under the facts proved at the habeas corpus hearing.  A criminal complaint was filed alleging the seven counts subsequently set forth in the criminal information.  Each of the paragraphs in the criminal complaint was written with boilerplate language with few specific allegations.  Although there was an accompanying affidavit of probably cause, the specific crimes were stated with sweeping statutory generality.
     The criminal information was written with more specificity, alleging the specific dates of the alleged offenses, the specific alleged actions of the defendant, and the specific crimes alleged to have been committed by the defendant based on those facts.  “The right to formal notice of charges is guaranteed by the Sixth Amendment to the Federal Constitution and by Article I, Section 9, of the Pennsylvania Constitution.  Commonwealth v. Little, 455 Pa. 163, 168-170, 314 A.2d 270, 273 (1974).  Ordinarily, the requirement of formal notice is satisfied by the defendant’s receipt of the criminal information.  See Pa.R.Crim.P., Ch. 200. Part I. Informations.”  Commonwealth v. Hatchin, 709 A.2d 405, 408 (Pa.Super.1998).  Although the notice requirement is not only satisfied by the criminal information, “the requirement of a formal and specific accusation of crimes charged may be satisfied by a criminal complaint, which is specific as to (1) the date of the crime(s) charged, (2) the identity of the victim(s) and (3) the acts allegedly done by the defendant.”  Id.
     However, in this case, the criminal complaint is so very general, that it must be viewed in conjunction with the criminal information to determine what the defendant is charged with, and to determine whether or not the evidence establishes a prima facie case in regard to Counts 1 through 6.
     The first four counts allege that defendant “did knowingly or intentionally possess with intent to deliver Heroin….” (emphasis provided).  He is charged under 35 P.S. §780-113(a)(30) which prohibits “the manufacture, delivery, or possession with intent to manufacture or deliver, a controlled substance by a person not registered under this act, or a practitioner not registered or licensed by the appropriate State board, or knowingly creating, delivering or possessing with intent to deliver, a counterfeit controlled substance.”  The evidence shows that on March 28, 2002, defendant did not “possess” a controlled substance or a counterfeit substance.  The facts do not fit the statutory definition of the crimes charged, and Counts 1, 2, 3, and 4 must be dismissed.  
     Similarly, Counts 5 and 6 allege possession of heroin on both March 28, 2002 and May 22, 2002.  Clearly, there is no evidence that he possessed heroin on either day.  Commonwealth argues that the applicable section prohibits “knowingly or intentionally possessing a controlled or counterfeit substance by a person not registered under this act….” 35 P.S. §780-113(a)(16)(emphasis provided).  Thus, Commonwealth avers that possession of the “negatively” tested material on May 22, 2002, is covered by this section since it is allegedly counterfeit.  As pointed out by defense counsel at the hearing, there is no evidence that the substance is not counterfeit and the section under which the Commonwealth charged the defendant is incorrect.  
     “’Counterfeit’ means a controlled substance, other drug, device or cosmetic which, or the container or labeling of which, without authorization, bears the trademark, trade name, or other identifying mark, imprint, number, or device, or any likeness thereof, of a manufacturer, distributor, or dispenser other than the person or persons who in fact manufactured, distributed, or dispensed such substance and which thereby is falsely purported or represented to be the product of, or to have been distributed by , such other manufacturer, distributor, or dispenser.”  35 P.S. §780-102.

There is no proof what the substance purchased on May 22, 2002, was.  If there were proof that it was a controlled substance or a counterfeit controlled substance, the crimes charged would be proper.  If the substance were not a controlled substance, defendant was charged under the wrong section.  The charges might properly have been brought under 35 P.S. §780-113(a)(35). “Except as otherwise provided by law, no person shall knowingly distribute or sell a noncontrolled substance upon the express or implied representation that the substance is a controlled substance.  ….”  35 P.S. §780-113(a)(ii).  Commonwealth presented no proof either way.  Thus, the facts do not fit the statutory definition of the crimes charged and Counts 5 and 6 must be dismissed.   
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ORDER

	AND NOW, this 29th day of April 2003, it is hereby ORDERED AND DECREED as follows:
	The petition to dismiss Count 7 – Criminal Conspiracy regarding the alleged transaction of March 28, 2002, is DENIED.

The petition to dismiss Count 7 – Criminal Conspiracy regarding the alleged transaction of May 22, 2002, is GRANTED.  Thus, Count 7 regarding the May 22, 2002 alleged transaction is DISMISSED.
The petition to dismiss Counts 1, 2, 3, 4, 5, and 6 is GRANTED.  Thus, said Counts are DISMISSED.   
			BY THE COURT:
			
_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

