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COMMONWEALTH OF PENNSYLVANIA


vs

ERIC JOHN WAGNER, a/k/a ELIJAH WATSON,


	Defendant


IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION


CASE NO: 2000-CR-765 





ANTHONY McDONALD, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
PETER T. CAMPANA, ESQUIRE, Attorney for Defendant


April 25, 2002.  JAMES, J.


OPINION


This matter is before the court regarding defendant’s Motion to Dismiss Pursuant with Prejudice Pursuant to Pa.R.Crim.P. 600.  The relevant dates and activities in this case are as follows:
August 8, 2000 – Defendant arrested and Criminal complaint filed.

Novermber 7, 2000 – Defendant’s waiver of arraignment filed.

December 4, 2000 – Defendant files motion for Reduction of Bail and Omnibus Pretrial Motion.

January 9, 2001 – Start of Columbia County Trial Term.

January 29, 2001 – Bail reduction hearing held on Criminal Routine Day.  
     
     February 2, 2001 – Defendant released from jail on bail.		
     March 5, 2001 – Letter from Commonwealth to defendant and
counsel that a hearing on defendant’s Omnibus Pretrial    Motion is scheduled for April 3, 2001.

March 13, 2001 – Start of Columbia County Trial Term.

April 3, 2001 – Hearing on Omnibus Pretrial Motion that had been scheduled on this date by the Commonwealth is continued at request of Commonwealth.

April 4, 2001 – Letter from defense counsel to Commonwealth confirms understanding that Motion to Suppress evidence (Omnibus Motion) will be held “within approximately 60 days.”

October 15, 2001 – Letter from Commonwealth to defendant and counsel that Omnibus Motion will be heard on October 31, 2001.

October 31, 2001 – Omnibus Motion in form of Motion to Suppress is heard before Judge Naus.

November 21, 2001 – Judge Naus issues ruling denying Motion to Suppress.

December 11, 2001 – Defendant’s counsel attends meeting with district attorney at Call of the List and requests a non-jury trial.  (Defendant’s counsel’s proffer that he attended the call of the list is found to be very credible.)

January 8, 2002 – Next possible time to try case.  However, case is not scheduled since there are other cases scheduled.

March 15, 2002 – Case is scheduled by the court for non-jury trial.

March 14, 2002 – Defendant files Motion to Dismiss with Prejudice Pursuant to Pa.R.Crim.P. 600.  Non-Jury trial continued by agreement of all parties.  

April 18, 2002 – Hearing held on Motion to Dismiss Charges with Prejudice Pursuant to Pa.R.Crim.P. 600.
   
In Columbia County, the Commonwealth schedules criminal cases for trial based on the preset court calendar.  The calendar provides for three weeks of criminal court every other month.    
The issue before the court is whether defendant’s right to a prompt trial has been violated, thus compelling dismissal of defendant’s case.  “Trial in a court case in which a written complaint is filed against a defendant, when the defendant is at liberty on bail, shall commence no later that 365 days from the date on which the complaint is filed.”  Pa.R.Crim.P. 600(A)(3).  “For purposes of this rule, trial shall be deemed to commence on the date the trial judge calls the case for trial, or the defendant tenders a plea of guilty or nolo contendere.”  Pa.R.Crim.P. 600(B).
Pa.R.Crim.P. 600(C) states that “[I]n determining the period for commencement of trial, there shall be excluded therefrom:
(1)	the period of time between the filing of the written complaint and the defendant’s arrest, provided that the defendant could not be apprehended because his or her whereabouts were unknown and could not be determined by due diligence;
(2)	any period of time for which the defendant expressly waives Rule 1100 [sic];
(3)	such period of delay at any stage of the proceedings as results from:

(a)	the unavailability of the defendant or the defendant’s attorney;
(b)	any continuance granted at the request of the defendant or the defendant’s attorney.”

     “…. If the court, upon hearing, shall determine that the Commonwealth exercised due diligence and that the circumstances occasioning the postponement were beyond the control of the Commonwealth, the motion to dismiss shall be denied and the case shall be listed for trial on a date certain.  If, at any successive listing of the case, the Commonwealth is not prepared to proceed to trial on the date fixed, the court shall determine whether the Commonwealth exercised due diligence in attempting to be prepared to proceed to trial.  If, at any time, it is determined that the Commonwealth did not exercise due diligence, the court shall dismiss the charges and discharge the defendant.  ….”  Pa.R.Crim.P. 600(G). 
Normally, the Commonwealth bears the burden of proving that its efforts to bring the defendant to trial were reasonable and diligent.  Commonwealth v. Matis, 551 Pa. 220, 230, 710 A.2d 12, 17 (1998), citing Commonwealth v. Browne, 526 Pa. 83, 584 A.2d 902 (1990).  “The Commonwealth must do everything reasonable within its power to guarantee that a trial begins on time.”  Id.  “Due diligence is a fact specific concept that is 
determined on a case-by-case basis.”  Commonwealth v. Peer, 454 

Pa.Super. 109, 117, 684 A.2d 1077, 1081 (1996).

“[T]he mere filing of a pretrial motion by a defendant does not automatically render him unavailable.  Rather a defendant is only unavailable for trial if a delay in the commencement of trial is caused by the pretrial motion.  … If a delay is created, in order to establish that the delay is excludable, the Commonwealth must demonstrate by a preponderance of the evidence, that it exercised due diligence in opposing or responding to the pretrial motion.  …  A delay caused by Commonwealth’s lack of due diligence will not constitute excludable time.”  Commonwealth v. Hill, 736 A.2d 578, 587 (Pa. 1999)(citations omitted).
“In order to determine whether the delays caused by the pretrial motions should be excluded from the Rule 1100 [now Rule 600] calculation, we must consider whether the Commonwealth exercised due diligence in opposing them.”  Id., 736 A.2d at 588. “Due diligence does not require perfect vigilance and punctilious care, but rather a showing by the Commonwealth that a reasonable effort has been put forth.”  Id.
In this case, the Commonwealth has certainly not been perfect, but the Commonwealth has put forth a reasonable effort.  The delay from April 3, 2001, until October 31, 2001, to hold the suppression hearing was inexcusable.  However, sixty days of that time was agreed to by defendant in a letter, although the time was to count against the Commonwealth.  However, the other scheduling dates in this case that delayed the trial were not unreasonable in light of this court’s schedule.  The court’s schedule sometimes causes the Commonwealth problems in scheduling cases.  In part, that occurred here.  
The defendant argues that 120 days should be included from the time the Omnibus Motion was filed on December 4, 2000, until April 3, 2001.  However, this court finds that the period until March 13, 2001, is not unreasonable, in light of the court docket and scheduling practice in this jurisdiction.  Under the Columbia County Court calendar, the next available criminal routine day after the filing of defendant’s motions was January 29, 2001.  There was no trial term after January 29, 2001 until March 13, 2001.  The Omnibus Motion could have been heard before March 13, 2001.  Therefore, , from December 11, 2000, until March 13, 2001, or 99 days, is excluded since the pretrial motion made the defendant unavailable for trial until March 13, 2001.    
The 22 days from October 31, 2001, until November 21, 2001, is an excludible brief court delay.  Due to the court schedule, this case could not be tried until March 15, 2002.  This is also an excludible court delay of 124 days.
Thus, this court finds that there was a total of 583 days from the filing of the complaint until the time of trial.  Excluded from this time are the 99 days from December 4, 2000, until March 13, 2001; the 22 days from October 31, 2001, until November 21, 2001; and the 124 days from November 21, 2001, until March 15, 2002.  The total excludible days are 244.  Thus the trial was scheduled within 339 days of the filing of the complaint, not including the excludible time.  Defendant’s motion must be denied.
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ORDER

	AND NOW, this 25th  day of April, 2002, Defendant’s Motion to Dismiss with Prejudice Pursuant to Pa.R.Crim.P. 600 is DENIED.

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

