COMMONWEALTH OF PENNSYLVANIA


vs


JAMES FRITZ

	Defendant




IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO: 875 OF 2002 





ANTHONY McDONALD, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
LESLIE W. BRYDEN, ESQUIRE, Attorney for Defendant


ORDER

	AND NOW, this 7th day of July 2003, after hearing held concerning defendant’s Motion to Suppress and/or a Motion to Dismiss, said motion to dismiss is hereby GRANTED. The Pennsylvania Superior Court in Commonwealth ex rel. Lagana v. Commonwealth Office of Attorney General, 443 Pa.Super. 609, 613, 662 A.2d 1127, 1129 (1995), citing Commonwealth v. Lacey, 344 Pa.Super. 576, 496 A.2d 1256 (1985), discussed the purpose of a preliminary hearing and the concept of a “prima facie case”:
  
A creature of statute, the preliminary hearing is intended to protect the accused from unlawful detention.  To that end, the prosecution must establish at least a prima facie case that a crime has been committed and that the accused is the one who committed it.  The Commonwealth’s burden at this stage falls short of proof beyond a reasonable doubt.  The proof need only be such that, if the evidence were presented at trial and accepted as true, the trial judge would be warranted in allowing the case to go to the jury.  Case law provides a mechanical standard of review. Our function is to take the facts proven by the Commonwealth at the preliminary hearing and to determine whether the sum of those facts fits within the statutory definition of the types of conduct declared by the Pennsylvania legislature in the Crimes Code to be illegal conduct.  If the proven facts fit the definition of the offenses with which the [defendant is] charged, then a prima facie case was made out as to such… offenses.  If the facts do not fit the statutory definitions of the offenses charged against [the defendant] the [the defendant] is entitled to be discharged.  (emphasis provided).

In this case, the Commonwealth did not, and apparently could not, prove when this incident occurred.  Thus, they could not connect the alleged alcohol consumption to the operation of the vehicle.  The evidence of the blood alcohol results is prohibited by statute since it cannot be proven that the blood alcohol sample was taken within the require three hours of the time of the incident.  See 75 Pa.C.S.A. §3731 (a)(5)(ii).  Moreover, this matter cannot be presented to a jury on this evidence since the jury could only speculate as to the time of the incident and whether or not defendant was operating the motor vehicle while under the influence of alcohol at that time. 
   The charges against the defendant are hereby DISMISSED and the defendant is DISCHARGED.
			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

