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COMMONWEALTH OF PENNSYLVANIA


vs


GREGORY YORK SWAN,

	Defendant




IN THE COURT OF COMMON PLEAS FOR THE 26TH JUDICIAL DISTRICT, COLUMBIA COUNTY BRANCH, PENNSYLVANIA
CRIMINAL DIVISION



CASE NO: 469 and 472 of 2000 





RICHARD KNECHT, ESQUIRE, Attorney for the Commonwealth of Pennsylvania
PAIGE ROSINI, ESQUIRE, Attorney for Defendant


May 15, 2001.  JAMES, J.

OPINION


By complaint filed January 9, 1998, (case # 472 of 1998), defendant was charged with theft. By complaint filed February 7, 1998 (case # 469 of 1998), defendant was charged with three counts of forgery.  By March 12, 1998, the arresting officer determined that defendant was incarcerated in a jail in Bath, New York, on unrelated charges.  The officer filed a fugitive notice with the district justice and noted that he would be contacting the district attorney regarding extradition.  The district attorney told the officer to have the Columbia County Probation Office extradite defendant since the probation office wanted him for violations.  
On March 30, 1998, the Columbia County Probation Office sent a detainer to the Bath, New York, jail regarding probation or parole violations.  Neither the district attorney nor the probation office filed a detainer regarding the new theft and forgery charges.  Defendant had been in the Bath jail from February 1998 and was due to be released at the end of July or early August 1998.  However, he was detained because of the probation office detainer.  Neither the Columbia County District Attorney nor the Columbia County Adult Probation office secured a Governor’s warrant, and extradition proceedings were never started.  Defendant was released from the Bath jail on October 31, 1998.
The arresting officer determined that defendant had been released from prison.  He tried to contact defendant at an address for defendant in Arizona and found that he was not there.  He put defendant on the NCIC network, checking Pennsylvania, New York, and Arizona.  The arresting officer retired in July 1999, and there is no indication as to what the Commonwealth did to try to locate defendant after that time.
Defendant was later arrested and preliminarily arraigned on April 28, 2000.  He waived his preliminary hearing on May 5, 2000, and was held for this court.  Commonwealth called defendant for trial on August 24, 2000.  Trial was not held.  Defendant filed a motion to dismiss pursuant to Pa.R.Crim.P. 1100 (now Rule 600) on February 2, 2000, asserting that the time limit for bringing defendant to trial had expired before August 24, 2000.  A hearing was scheduled and held on May 8, 2001.11 In this county the district attorney’s office schedules criminal hearings. A hearing on a Rule 600 motion should be scheduled forthwith, not over three months after filing a petition alleging a lack of timely trial, particularly when a person is in jail.  This lack of a prompt hearing can spawn obvious injustices.   
The issue before the court is whether defendant’s right to a prompt trial has been violated, thus compelling dismissal of defendant’s cases.  “Trial in a court case in which a written complaint is filed against a defendant, when the defendant is incarcerated, shall commence no later that 180 days from the date on which the complaint is filed.”  Pa.R.Crim.P. 600 (A)(2).22 This rule was formerly Pa.R.Crim.P. 1100.  The number was changed to Rule 600 effective April 1, 2001.  “Trial in a court case in which a written complaint is filed against a defendant, when the defendant is at liberty on bail, shall commence no later that 365 days from the date on which the complaint is filed.”  Pa.R.Crim.P. 600(A)(3).  “For purposes of this rule, trial shall be deemed to commence on the date the trial judge calls the case for trial, or the defendant tenders a plea of guilty or nolo contendere.”  Pa.R.Crim.P 600(B).
Pa.R.Crim.P. 600(C) states that “[I]n determining the period for commencement of trial, there shall be excluded therefrom:
(1)	the period of time between the filing of the written complaint and the defendant’s arrest, provided that the defendant could not be apprehended because his or her whereabouts were unknown and could not be determined by due diligence;
(2)	any period of time for which the defendant expressly waives Rule 1100 [sic];
(3)	such period of delay at any stage of the proceedings as results from:

(a)	the unavailability of the defendant or the defendant’s attorney;
(b)	any continuance granted at the request of the defendant or the defendant’s attorney.”

Defendant alleges that the entire period from March 12, 1998, (when the Commonwealth knew where he was located) until August 24, 2000, (when he was called for trial) should be counted under Rule 600, a period of almost two and one-half years. 
Commonwealth alleges that it used due diligence and, therefore, large amounts of time should be excluded.  Specifically, Commonwealth alleges that the time from October 31, 1998, through April 28, 2000, should be excluded since the arresting officer put defendant on the NCIC network and made a few calls through July of 1999.33 It should be noted, however, that the arresting officer properly and promptly alerted the district attorney of the need for extradition in March 1998.  After July of 1999, there is no evidence that the Commonwealth did anything to find defendant except keep him in the NCIC network in three states.
“….If the court, upon hearing, shall determine that the Commonwealth exercised due diligence and that the circumstances occasioning the postponement were beyond the control of the Commonwealth, the motion to dismiss shall be denied and the case shall be listed for trial on a date certain.  If, at any successive listing of the case, the Commonwealth is not prepared to proceed to trial on the date fixed, the court shall determine whether the Commonwealth exercised due diligence in attempting to be prepared to proceed to trial.  If, at any time, it is determined that the Commonwealth did not exercise due diligence, the court shall dismiss the charges and discharge the defendant.  ….”  Pa.R.Crim.P. 600(G). 
Normally, the Commonwealth bears the burden of proving that its efforts to bring the defendant to trial were reasonable and diligent.  Commonwealth v. Matis, 551 Pa. 220, 230, 710 A.2d 12, 17 (1998), citing Commonwealth v. Browne, 526 Pa. 83, 584 A.2d 902 (1990).  “The Commonwealth must do everything reasonable within its power to guarantee that a trial begins on time.”  Id.  “Due diligence is a fact specific concept that is 
determined on a case-by-case basis.”  Commonwealth v. Peer, 454 

Pa.Super. 109, 117, 684 A.2d 1077, 1081 (1996).

The only period of time during which defendant was incarcerated on these charges was April 28, 2000, and August 24, 2000.  Thus, the 365 day rule applies since during most of the time at issue, defendant was at liberty on these charges, albeit not on bail.  Pa.R.Crim.P. 600 (A)(3).  During the period of March 12, 1998, and October 31, 1998, when defendant could have and should have been extradited, Commonwealth used no due diligence to bring defendant to trial.  Defendant was in custody with no excluded time between April 28, 2000, and August 24, 2000.  These two periods total 351 days.  
There was some testimony that the Commonwealth made minimal efforts to find defendant between October 31, 1998, and July of 1999, when the arresting officer retired. The Commonwealth did not use due diligence to find Defendant after July 31, 1999, until April 28, 2000.  365 days was exceeded by at least August 14, 1999.  Moreover, this court finds that the Commonwealth did not prove that it used due diligence to find or secure defendant for trial in this matter from March 12, 1998, through April 28, 2000.  Defendant was not brought to trial during that period of time and through August 24, 2000, well past the 365 day limit, in violation of Pa.R.Crim.P. 600.              
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ORDER

	AND NOW, this 15th day of May 2001, the charges against defendant, Gregory York Swan, are DISMISSED pursuant to Pa.R.Crim.P. 600 for the reasons set forth in the Opinion accompanying this Order. 

			BY THE COURT:

			_________________________________ 
			HONORABLE THOMAS A. JAMES, JR., J.

