
IN THE COURT OF COMMON PLEAS
OF THE 26TH JUDICIAL DISTRICT
OF PENNSYLVANIA


COMMONWEALTH OF PENNSYLVANIA,    : COLUMBIA COUNTY BRANCH
                   PLAINTIFF                   

VS						      :  CRIMINAL DIVISION

LOUISE RETALLACK,                                      :  NO.: 1999-CR-602
                   DEFENDANT
				                              : CHARGE:	D.U.I.

APPEARANCES:
John McDanel, Esq., District Attorney for the Commonwealth
W. Kim Hill, Esq., Attorney for the defendant


OPINION
January 23, 2001, Naus, P.J.
In this present case, the defendant had been placed on ARD as of January 4, 2000.  The ARD program included the condition that the defendant would refrain from the use of alcohol.  During a routine interview on November 27, 2000, the defendant appeared to have an odor of alcohol on her breath.  She indicated to the officers in the Probation Office that she and her husband had drunk two six-packs at their home the night before.  But she denied that she had been drinking since then, even though the officers claimed to smell alcohol on her breath at 10:25 a.m. on November 27, 2000.  
The officers administered a breath test, which resulted in a reading of 0.032%.  They then requested a urine sample, which was collected by an intern, and forwarded to the lab for a urinalysis.  The report was returned negative for alcohol.  It was not admitted into evidence, presumably because it did not present evidence of consumption.
The officer then filed a Petition to Revoke ARD based upon the breath test, which was heard in open court on January 8, 2001.
The defendant requests the court to dismiss the Petition to Revoke.  Although the breath test reportedly showed a minimal, yet positive result, there was no printed report or confirmation of the reading.  While the officer testified that he showed the reading to the defendant, she stated that he did so quickly and furtively.
Counsel for the defendant is more vehement that the Probation Office has a printed and proper report from an approved lab, which indicates that his client has not been shown to have consumed alcohol.  During cross-examination, the Probation chief testified that his testing shows that lab reports are better for drug testing but breath testing is more accurate and believable than labs for alcohol.  He did also indicate that he is not an expert in the field of toxicology.
	Accordingly, since there is a lab report which all agree evidences no presence of alcohol having been consumed by the defendant, resulting from a sample taken at the same time as the portable breath test, we will dismiss the Petition to Revoke.
ORDER

AND NOW, this January 23, 2001, upon consideration of the testimony taken in open court, it is hereby ordered that the Commonwealth’s Petition to Revoke is hereby dismissed.

					BY THE COURT:


					___________________________________P.J.
					Honorable Scott W. Naus

